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Memorandum 765-8

SublJect: BStudy 23 - Partition Procedure

Attached are two copies of the draft recommendation relating to parti-
tion of real and personsl property. Please mark any technical or editorial
changes you may have on one of the copies and return it to the staff at the
January 1975 meeting. Please plan to reise any substantive problems you may
have at the meeting; we hope to approve the recommendation for printing and
introduction to the legislature at that time. The staff plans to raise only

the three substantive lssues discussed below.

Advancing_Costs

An Qakland attorney, Mr. Cooper, has written to the Commission:

I ran into & very serious problem where very extensive title
work had te be done and where a perimeter survey was absolutely
necessary. The litigants would not advance the fees so the title
company would not work on the report and no survey could be ob-
tained. The Jjudge could not compel the litigants to advance these
costs and neither the title company nor the surveyor would do their
work on the basis that the court would imprees a2 lien on the propere
ty for the cost thereof. Your committee should work on this problem
since 1t may often arise.

The draft recommendation contains two provisions designed to alleviate
thie prodlem. Section 873.150 permits a contract for third-person services
te provide for interest in case of delay in payment; Sections 874.110-
874,140 provide for a lien to secure unpaid costs; the lien has priority
over other liens and i1s enforceable by executlon oy directly by foreclesure.

Whether these provisions are adequate to assure the availability of
third-person services is doubiful. The mest obvlious direct solution to the
problem 1es to require that the plaintiff advance costs where necegsary as
a condition te maintaining the partition action; he would then receive a

credit for the costs advanced in the final disposition of the action. This
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could work & substantial hardship on the plaintiff, however, particularly
in a case where the plaintiff is bringing the action because he needs the
money.

Mr. Elmore agrees that 1t would be unfair to require a party to advance
expenses &5 & condition to maintain the action where substantial amounts are

involved. He favors the lien approach of the recommendation.

Due-on-Bale Clauses in Daeds ¢f Trust

Whether a lénder can invoke a due-on-sale clause in a deed of trust on
property that 1s partitioned is not settled by existing law. The Californis
Supreme Court has upheld the right of & lender to enforce & due-on-sale clause
in a deed of trust where there was an outright sale of the property. Loast

Bank v, Minderhout, 61 Cal.2d 211, 393 P.2d 265, 38 cal. Rptr. 505 (1964).

However, the court has shown a disposition to limit the enforceabllity of a

due-on-sale clause in other areas. See Ia Sale v. American Sav. & Loan Ass'n,.

5 Cal.3d 864, 489 P.2d 1113, 97 Cal. Rptr. 849 (1971)}("due-on-encumbrance"
clause may be invoked only where necessary to protect lender's security) and

Tucker v. Iaseen Sav. & loan Ass'n, 12 ¢21.3d 629 (1974)(due-on-sale clause

may not be Iinvoked iIn case of an installment land contract to sell the secured
property absent a showing by the lender of a threat to one of his legitimate
interests).

While it is obvious that the law is evelving, at present the rule that
would probably apply in the case of a partition is the one most recently
enunciated by the court in the Tucker case--the due-on-sale clause may be
invoked only if the lender "can demonstrate a thresat to one of his legitimate
interests sufficlent to justify the restraint on alienation inherent in ite
enforcement. Such legitimate interests include not only that of preserving
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the security from waste or depreciation but also that of guarding against
what has been termed the 'moral risks' of having to resort to the security
on default." 12 Cal.3d at 639.

Clearly, the legitimate interests of the lender will be affected in
different ways in different partition actions, and will depend heavily on
whether the property is physically divided, sold, or transferred to one of
the co-owners.

Regardless of the rule the Supreme Court would apply to enforceability
of due-on-sale clauses in a partition action, the matter is not of constitue
tional dimension, and is one that the Legislature may properly act upon. In-
deed, there have been bills before the Legislature in the past, and there will
almost certainly be legislation in the future affecting the enforceability of
due~on-sale clauses generally. This legislation will undoubtedly set precise
standards and provide procedural mechanisms. It is the staff's opinion that
the problems involved in this area are fairly complex and the policy considera-
tions sufficlently impertant that it is best to leave the question of enforcee
ability of due-on-sale clauses in partition to general legislation relating to
such clauses.

Nonetheless, the draft partition recommendation does adopt the position
that property may be physically divided or sold subject to a lien, This
position has inherent the concept that the lien will remain on the property
and will not be accelerated. To assure that the mere fact of partition does
not operate to trigger a due-on-sale clause, and only a threat to the legiti-
mate interests of the lender (or whatever the legislative standard turns out
to be) operates to trigger the clause, the staff recommends incorperation of

the following section in the partition statute:
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§ B874.240. FEffect of judgment on due-on-sale-clause

874.240, Notwithstanding an agreement in a security instrument
to the contrary, the judgment is not a sufficient cause for a person
who 1s not a party to the action to accelerate an indebtedness secured
by the property that is the subject of the action.

Comment. Section B874.240 is new. It makes clear that the entry
of judgment in a partition action is not alome a sufficient ground for
a2 lender to invoke a due-on-sale clause. See Sections 872.230{d) and
872.510 (joinder of only those interests as to which partition is sought );
cf. Sections 873.260 (liens that remmin upon property in case of division)
and 873.820(c)(liens that remain upon property in case of sale).

Section 874.250 does not prescribe the conditions under which a
lender may invoke a due-on-sale clause; this is a metter ieft to general
law. Cf. Tucker v. Iassen Sav. & Loan Ass'n, 12 Cal.3d 629, __ P.24
s — Cal. Bptr. __ (1974){(1lender may invoke due-on-sale clause in
the case of installment land contract only if he can demonstrate a threat
to one of his legitimate interests)}. Whether the partition action will
enable the lender to invoke the due-on-eale clause will depend upon the
manner of partition and the facts in the individual caese to which the
standard of the general lew applies.

It should be noted that Section 874.240 applies only to acceleration
of an indebtedness by persons not parties to the action. Where lien-
holders are joined in the action, their indebtedness may be discharged
in the action. BSee, e.g., Section 873.820(c){proceeds of sale applied
to pay liens of parties on the property). The court, where necessary,
may require that lienholders be joilned as parties. See Section 389
(mandatory joinder); cf. Section 872.510 and Comment thereto (joinder of
defendants).

In connection with this matter, since the plaintiff decidee which lien-
holders are to be made parties and in view of the possibility that nonparty
lienholders may not be able to accelerate, the question is raised whether the
court should exercise some control over joinder of lienholders and sales sube
Ject to liens. The draft recommendation already does this indirectly by
referring to Section 389 (mandatory joinder} in the Eomment to Section
872.510 and ty referring im Section 872.630 to the determination of the
status and priority of liens "to the extent necessary to grant the relief
sought or other appropriate relief." In view of these provisions, the staff

believes that there i1s no real need for a provision giving the court control

over Jjoinder of lienholders.



Qperative Date

The Commission has yet to review the operative date provisions of the
recommendation, having deferred them until it completed work on the statute.
The operative date provisions should be reviewed at the January meeting.

Respectfully submitted,

Nathaniel Sterling
Staff Counsel
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January 16, 1974

Letter of Transmittal

To: The Honcrable Edmund G. Brown, Jr.
Governor of California and
The Legislature of California

The Californlia Law Revision Commission was directed by Resolution
Chapter 218 of the Statutes of 1959 to study whether the various sections
of the Code of Civil Procedure relating to partition should be revised
and whether the provisions of the Code of Civil Procedure relating to
the confirmation of partition sales and the provieions of the Probate
Code relating to the confirmation of sales of real property of estates
of deceased persons should be made uniform and, if not, whether there is
need for clarification as to which of them governs confirmation of
private judiclal partition sales.

The Commission herewith submits its recommendation on partition
procedure,

Mr. Garrett H. Elmore, Esq. (Burlingame) prepared a background
study and served as the consultant to the Commission on thia topic.

Respectfully submitted,

Marc Sandstrom
Chairman
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IRTRODUCTION

The 50-odd sections governing actioms for partition of real and
personal property1 were enacted in 1872 and have remained basically
unchanged since. As a result, the partition provisions are in general
need of updating and modernization. Many of the sectlons are obsolete;
some are unduly lengthy or contain disparate subjects within them; their
order is often haphazard; a few duplicate matters that are handled more
adequately by general provisions of law governing civil actions; and
nearly all contain archaic or cbscure language.

For these reasons alone, the Law Revision Commission recommends
that the partition statute be reorganized, revised, and modernized. In
addition, reforms of partition procedure of a more substantive character
are desirable. The major changes recommended by the Commission are
noted below; the lesser changes are noted in the Comments to the sections
of the proposed legislation following this preliminary part.

RIGHT TO PARTITION

Under the present partition statute,la

a coowner of real or personal
property may obtain partition of the property. In addition, the sole
owner of a life estate or a sole lienholder (where the lien 18 on a

parity with that on which the owner's title 1is based) may compel partition
of the property. In each of these cases, partition 18 2 matter of

right.2 The Commission recommends changes relating to partition of
successive estates, partition by a lienholder, and partition as to

selected interests,

I. Chapter 4 {commencing with Section 752) of Title 10 of Part 2 of
the Code of Civil Procedure.

la. Code Civ. Proc. §§ 752 and 752a.
2. The unqualified right to partition 1s subject to the doctrine of

walver. For a discussion, see generally 3 B. Witkin, Summary of
California Law, Real Property § 227 (8th ed. 1973).




Partition of Successive Estates

Successive estates generally are not subject to partition; 1927
legislation added the right in Ca;ifornia of a life tenant to partition
as against a remainderman, with limitations as to the manner of parti-
tion and provisions for disposition of proceeds in case of sale.3

There appear to be two primary reasons that successive estates
generally are not subject to partition: (1) successive estates cannot
ordinarily be physically divided; and (2) the relative values of suc-
cesslve estates, particularly where the remainder or other future inter-
est 1s contingent, are not apparent. These reasons no longer carry the
force they might once have had, since physical division is no longer
entitled to a strong preference,4 and determination of value based on
actuarial tables and the like in appropriate situations 1s now common-
place.

The Commission recommends that any owner of a successive interest
in a fee or an estate for life or years be permlitted to seek partition
of the property. To prevent hardship, the person seeking partition
should be required to show that partition i8 in the best interest of all
parties. In making the determination, the court should consider, among
other factors: (1) changes in the character of the property since
creation of the successive interests, and the circumstances under which
they were created; (2) the expense of ordinary and extracrdinary repairs;
and (3) whethex taxes or other annual charges have made the possesgory
interest unduly burdensome. In cases where partition of successive
estates is appropriate but hardship may result, the court should have
authority to establish a trust for the benefit of the successive interest
holders.5

3. Cal. Stats, 1927, Chs, 755~757; see Code Clv. Proc. §§ 752, 763,
781.

4. See discussion, infra, under "Manner of Partition.”

5. This recommendation would expand Code of Civil Procedure Section
781, as amended in 1927. See text at note 3, supra.



Partition by a Lienholder

Code of Civil Procedure Section 752 permits partition by the holder
of a lien "on a parity with that on which the owner's title is based."
This provision is the result of a 1943 amendrnent,6 and is contrary to
the general rule that only holders of substantial interests in the
property may compel partition. It is clearly special legislation de~-
alpgned to avold the statutory limits on foreclosure of an improvement
hond lien.? As such, the Commission recommends the repeal of this

anomalous provision,

Partition as to Selected Interests

The existing partition statute appears to require jolnder of all
interests in the property being partitinned.?a This requirement may be
to the disadvantage of the parties in cases where, for example, there
are three joint tenants and partition is only desired as to one of them,
or there is & favorable mortgage on the property which the parties do
not desire to discharge in the action.

In such situations, the Commlssion recommends that the party seek-
ing partition be given the flexibllity to select the interests as to
vhich partition is to be made. This discretion should be subject to the
general authority of the court to oxrder the joinder of any other parties

necessary to the proper disposition of the action.?b

MANNER OF PARTITION

Traditionally, physical division of the property has been the
preferred manner of partition. <California provides for physical divi-
sion in the normal course of events unless it appears that division can

only be made with “‘great prejudice’ to the parties.8

6. Cal. Stats. 1943, Ch. 892 § 1.

7. See, e,g., Elbert, Ltd. v. Wolan, 32 Cal.2d 610, 197 P.2d 537
{1948); Elbert, Ltd. v. Clare, 40 Cal.2d 498, 254 P.2d 20 {1953);
Elbert, Ltd. v, San Diego, 116 Cal. App.2d 660, 254 P.2d 98 (1953);
Paules v. Elbert, Ltd., 136 Cal. App.2d 326, 288 P.2d 948 (1955).

7Ja. See, e.g., Code Clv. Proc. §% 753 (the interests of all persons in
the property must be "set forth" in the complaint) and 754 ("'No
person having a conveyence of or claiming a lien on the property,
or some part of it, need be made a party to the action, unless such
conveyence or lien appear of record.")}.

7b. Cecde Clv. Proc. § 389 (mandatory joinder).
8, See Code Civ. Proc. §§ 752, 752a, 763.
-3~



Partition by Efale

In many modern transactions, sale of the property 1s preferable to
physical divislon since the value of the divided parcels seldom equals
the value of the whole parcel before division. Frequently, physical
division will elther be impossible due to zoning restrictions or else
highly impractical, particularly in the case of urban property.

The Commission recommends deemphasis of partition by division.
Partition should be by physical division unless sale would be "more
equitable.” This standard would in effect preserve the traditionmal
preference for physical division while broadening the use of partition
by sale.

Partition by Appraisal

There are situtations where physical division 1is Ilnequitable or
impossible, and sale will result in an unwanted tax liability or in loss
of property which one of the owners desires to keep. As an alternative
in such situations, the Commission proposes that a third manner of
partition be authorized--partition by appraisal.

Under the Commission's proposal, if all the parties apree, a referee
will appraise the property and any of the parties may acquire the inter-
ests of the others at their appralsed value. This anner of partition
will be an expeditious and effective means of terminating the differences
among the coowners, while at the same time allowing one to retain the
property without the expenses of sale and without the imposition of

undesired tax liab:l.lity.9

PROCEDURAL DETAIL

The existing partition statute provides some detail concerning
practical procedural problems involved in a partition action. However,

that detail is fragmentary and often obsolete.

9, See 3 J. HRabkin & M. Johnson, Federal Income, Gift and Estate
Taxation § 43.01 (a partition sale is normally a taxable dispo-
sition, but 1f the purchase is by a coovner, it is treated as an
acquisition of the other's interest, and the continulng owner has
no taxable gain or loss).



Authority of Court

The Commission recommends that the authority of the trial court

over matters of detail in the partition action be made clear. The court

should have basic authority and control over the action, including the

authority to enforce its orders in the actlon by restralning order and

injunction.

Authority of Referee

Individual provisions of the partition statute appear to grant the

refereeio

substantial powers of a judicial character. These powers

should be removed; the referee is a functionary appointed to aid the

court in the practical aspects of the partition and should not have

decision-making authority. Where there is a question concerning tie

referee's duties, the referee or a party should be permitted to petition

the court for instructlons.

Obsolete Provisions

The obsolete details of existing partition procedure should be

eliminated. These provisions were enacted over 100 years ago and are

either unnecessary or lnappropriate under modern conditions, or their

function is served by other statutes of more general application in the

Code of Civil Procedure. Below is an illustrative listing of principal

provisions of thils sort that the Commission recommends be repealed:

Code of Civil Procedure Section

763 (partition of property that includes site of incorporated
city or town; death or disability of party during action)

764 {(abandonment of public road on recommendation of referee
and order of court)

766 (effect of death or disability of party om judgment;
conveyance of property during pendency of action)

771(3) {(amount due on lien verified by affidavit)
773 (proceeds paid into court if no directions given)
774 (continuance for determinatfon of claims to proceeds)

776 (proceeds invested for unknown owners, infants, parties
out of the state)

777 (security taken in name of county clerk)
778 (presale estimate of value of tenancy)

789 (security taken in name of county clerk)
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790 (agreement of parties to portions; receipt)
791 (duties of county clerk making investments)
793 (share of infant pald to guardian)

794 (share of insane person paid to guardian)
798 {reimbursewent in same kind of money)

800 (persons gqualified to make title report)

SALE PROCEDURES

Terms of Sale

One area of the existing partition statute that lacks procedural
detail is partition sale procedure. For example, the conduct of public
and private sales 1s not prescribed, nor are procedures provided for
sale of personal property. The Commission recommends that necessary
detail be supplied, elther by reference to procedural provisions gover-
ning executlon sales or by adaptation, where appropriate, of provisions
governing probate sales.

The court should also be given flexibility to determine sales
procedures and terms of sale for particular properties. The court
should have available all tools helpful in obtaining the maximum sale
price for the property, including use of brokers, minimum bids, and
additional notice by advertising in regional or national publicatioms.
Confirmation of Sale

The Commission was specifically directed by the Leglslature to
study not only whether partition procedure generally should be revised,
but also whether the provisions of the Code of Civil Procedure relating
to the confirmation of partition sales and the provisions of the Probate
Code relating to the confirmation of sales of real property of estates

of deceased persons should be made uniform.ll

10, Code of Civil Procedure Section 763 provides for appointment of
three referees unless the partles agree to appointment of one. The
Comnisslon recormends reversal of this provision and appointment of
one referee unless the parties agree to three.

11. Cal. Stats. 1959, Res. Ch. 218.



While the probate confirmation provisions and the partition con-
firmation provisions differ in many matters of detail, there are three
important distinctions, (1) Private sales in probate must be for at
least 90 percent of the appraised value of the property;l2 there is no
such requirement in partition sales.13 (2) In probate sales the minimum
amount of an increased offer in court is 10 percent of the first $10,000
and five percent of amounts in excess of $10,000;14 partition sales
require an increased offer of a full 10 percent in excess of the amount

15

named in the return. (3) The amount of increased offers in probate

sales are determined on a gross basis without regard to agents' commis-
sions,16 and the court allows, fixes, divides, and limits the commis-
sions;17 tie partition statute contains no such provisions.

The probate 9G-percent minimum bid requirement is ilnappropriate in
partition sales. Unlike probate, in which an appraisal required for
other purposes is normally available, an appraisal is rarely required in
partition. A 90-percent minimum bid requirement would impose added
expense and delay in every partition sale without real advantage. The
Commission recommends, however, that the court be given discretion to
prescribe a minimum bid requirement in appropriate cases,18 and that the
court continue to be authorized to set aside a sale if the price is

disproportionate to value.19

12, Prob. Code § 784.

13. But see Code Civ. Proc. § 734 {court may vacate sale if sum bid
1s "disproportionate” te value).

14, Prob. Code § 785.

15. Code Civ. Proc. §784.

16. Prob. Code § 785.

17. Prob. Code §§ 760, 761, 761.5.

18, See discussion, supra, under "Terms of Sale."

19, See Code Civ. Proc., § 784.



The probate increased offer requirement--10 percent of the first
$10,000 and five percent of amounts in excess thereof--is advantageous
1n partition sales. The lower probate formula facilitates the making of
an increased offer where the amounts involved are large, and aids parties
who may otherwise be unable to make an increased offer.

The probate requirement that the amount of an increased offer be
determined on a gross basis without regard to agents' commissions should
be adopted as a general rule, but should not be applied to all partition
sales. Partles to the partition actlon frequently make direct increased
offers on the property without an agent. In such cases, to determine
the amount of a non-party's increased offer on a gross basis might yield
a lower net on the sale, as well as transfer the property to an outsider.
The Commission recommends that, where the partles so agree or the court
so orders, if a party acting without an agent makes an increased offer,
the amount of an lncreased offer of a non-party is determined on a net
basis, taking into acount agents' commissions. To fill the gap in the
existing partition statute, the court should in all cases allow, fix,
limit, and divide agents’ commissions in the manner provided for probate

sales,

COSTS OF PARTITION

The general rule in partition is that recoverable costs include all
expenditures made for the common benefit.ZO The Commission recommends a
change in the classification of attorneys' fees as recoverable costs,

and proposes a method of recovery for umpaild costs.

Attorneys' Fees
Section 796 of the Code of Civil Frocedure wakes clear that the

crsts of partition include reasonable attorneys' fees incurred for the
common benefit in the partition action. However, where a party has
prosecuted or defended a related action for the common benefit inm pro-
tecting, confirming, or perfecting title to the property, or in making a

survey of the property, attorneys' fees are not included 1n the costs of

20. See Code. Civ. Proc. §§796, 798.
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partition even where incurred for the common benefit.21 To remedy this
inconsistency, and to assure that the parties will be able te obtain
adequate legal counsel when necessary, the Commission recommends that
the exclusion of recovery of attorneys' fees be eliminated.

Unpaid Costs

The costs of partition are normally paid out of the proceeds of
sale of the property.22 Where the property 1s divided, unpaid costs
become a lien on the property allocated to the nonpaying parties, en-~
forceable by execution on the property.23

This scheme for payment of the costs of partition is inadequate
because it gives no assurance to third persons who have furnished ser-
vices In the partition action of reasonably prompt payment or adequate

security. If the action 1s settled after services have been rendered,

no means of payment 1s provided; if an appeal is taken, the lien may not

be enforceable:; whether the lien for costs takes preference over other
liens on the property is unclear; and in any case, execution on the
shares of the parties is not an appealing remedy to persons who have
furnished services in the expectation of proopt payument.

The Commission recommends that a lien for costs be expressly made

prior to all other liens on the property and that it be made enforceable

directly by foreclosure, upon a showing of good cause, before or after

judgment.zﬁ

21. Code Civ. Proe. § 793,
22, Code Civ. Proc. § 771.
23, Code Civ. Proc. § 796,

24. As an added inducement to third persons whose services are neces-
sary in the partition action, the Commission recommends that pro—

vision be made for allowing in contracts for their services interest

in case of delay in payment.



EFFECT OF JUDGMENT

The judgment in a partitlon action binds, among others, persons whe
were not parties to the action but who had unrecorded interests in the
property at the time of commencement of the action.25 This rule is
unduly harsh and is of dubious constitutionality in cases where the
unrecorded interest is actually known to the plaintiff.

Where there is an occupant of the property, or the owner of an
interest in the property is actually known to the plaintiff, and such
persons are not partles to the action, the Commission recommends that
the judgment not affect their interests in the share of the proceeds or
property allocated to the plaintiff. This rule would protect bona fide

purchasers as well as the other parties to the action.

25, Code Civ. Proc. § 787.
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PROPOSED LEGISLATIOH

The Commission's recomwendations would be effectuated by enactment

of the following legislative measure:

An act to amend Sections 1354 and 1355 of the Civil Code, to amend

e —

Section 801.13 of,_gg add Titie 10.5 (commencing with Section

872.010) to Part 2 of, and to repeal Chapter 4 (commencing with

and to amend Secticn 3965 of the Revenue and Taxation Code, re-

lating to partition of real and personal property.

The people of the State of California do enact as follows:

— — — ———

405-781

CODE OF CIVIL PROCEDURE

PART 2, CIVIL ACTIONS

TITLE 10,5. PARTITION OF REAL AND PERSONAL PROPERTY

Comment. The Code of Civil Procedure provisions relating to
partition were formerly found in Chapter 4 {(commencing with Section 752)
of Title 10. The partiticn provisions have been moved to a new Title
10.5 (commencing with Section 872.010). For the text of the former pro-

visions and thelr present disposition, see the Appendix.
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§ 872,010

405~783

CHAPTER 1. GENERAL PROVISIONS

Article 1. Preliminary Provisions

§ 872.010. Definitions

872.010. As used in this title:

(a) "Action" means an action for partition under this title.

{b) "Guardian" includes conservator.

(c) "Lien" means a mortgage, deed of trust, or other security
interest in property whether arising from contract, statute, common law,
or equity.

(d) "Property" includes real and personal property and any right,
title, estate, lien, or other interest therein.

(e} "Remainder" Includes reversion, reversionary interest, right of
entty, and executory interest.

(f) "Title report” means a preliminary report, guarantee, binder,

or policy of title insurance.

Comment. Section 872.010 provides definitions for terms used
throughout the Partition Act,

The term "llen" is defined broadly in subdivision (c) to apply to
any encumbrance on property, including security interests in personal
property.

The term 'title report' in sybdivision (f) is drawn using the
terminology employed in the title insurance industry.



§ 872.020

405-782

§ 872,020. Scope of title

872.02). This title governs actions for partitlon of real property
and, to the extent applicable, actions for partitlon of persomal prop-

erty.

Comment. Section 872.020 is derlived from the second sentence of
former Section 752a. Ouwners of both real and personal property may
maintain a partition action. See Section 372.210. This title does not
apply to property divisions under the Famlly Law Act or in other types

of cases specifically governed by other statutes.

405~-785

§ 8§72.030. Rules of practice in partition actions

872.030. The statutes and rules governing practice in civil
actlons generally apply to actions under this title except where they

are inconsistent with the provisions of this title.

Comment. Section 872.030 makes clear that, although partition is
nominally a civil action, tids title contalns some special procedural
provisions that apply to partition despite general rules to the con-
trary. For example, the partition provisions governing referees apply
in partition actions notwithstanding any general provisions to the
contrary that might be found in Chapter 6 (commencing with Section 638)
of Title 8 of Part 2 of the Code of Civil Procedure (references and

trials by referees).
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§ 872.110

405-793

Article 2. Powers of Court

§ 872,110, Superior court

$72.110. The superior court has jurisdiction of actions under this

title.

Comment. Section 372,110 continues a portion of former Section
755.

40G5~461

3 872,120, General authority to hear motions and make orders and decrees

872,120, In the conduct of the action, the court may hear and
determine all motions, reports, and accounts and may make any decrees
and orders necessary or incidental to carrying out the purposes of this

title and to effectuating its decrees and orders.

Comment. Section 872.120 is new. Generally, its purpose is to
give the broadest possible statutory authorization to powers that the
court, to a large extent, probably already had. The succeeding sections
of this article elaborate on, but do not exhaust, the court's power in
partition actions, While partition actions in Californla are a creature
of statute (Capuccio v. Caire, 207 Cal. 200, 277 P. 475 (1932)}), they

are nonetheless equitable in nature (Elbert Ltd. v. Federated Income

Properties, 120 Cal. App.2d 194, 261 P.2d 783 (1953)), and the statutory
provisions are to be liberally construed in aid of the court's jurisdic-

tion., See Sections & and 137.
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¥ 872.130

405=-734

§ 872.130, Temporary restrailning orders and injunctions

872.130. The court may issue temporary restraining orders and
injunctions, with or without bond, for the purpose of:

(a) Preventing waste.

(b) Protecting the property or title thereto.

(c) Restraining unlawful interference with a partition of the
property ordered by the court.

Comment., Section 872.130 is new. It gives the court authority to
take the protective steps described without having to rely eltier upon

its contempt powers or the general provisions as to temporary restraining

orders and injunctions.

405-799

§ 872.140. Compensatory adjustment

872,140, The court may, iIn all cases, order allowance, accounting,
contribution, or other compensatory adjustment among the parties accord-

ing to the principles of equity.

Comment. Section 872.140 continues the substance of the last
sentence of former Section 792. It wmakes clear the court's authority to
order compensatory adjustment for such items as common improvements,
unaccounted rents and profits, and other matters for which contribution

may be required. See, e.g., Hunter v. Schultz, 240 Cal. App.2d 24, 49

Cal. Rptr. 315 (1966){equitable adjustment offsetting use value of prop-
erty against expense of improvements). For a provision fer payment of

oweley in cases of unequal division, see Section 873.250.
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& 872.210

405-842

CHAPTER 2. COMMEHCEMENT OF ACTIOW

Arcicle 1: Complaint and Lis Pendens

§ 872.210. Persons authorized to commence partitlon action

872.210, A partition action may be commenced and wmaintained by any
of the following persons:

{a) A co-owner of personal property.

(b) An owaer of an estate of inheritance, an estate for life, or an

estate for years in real property.

Comment. Subdivision (a) of Section 872.210 continues the first
portion of former Section 752a relating to personal property.

Subdivision (b) supersedes the first portion of former Section 752
relating to real property. Under subdivision (b), an owner may seek
partition whether or not he 18 a Joint tenant or tenant in common. He
may, for example, be a sole life tenant seeking partition as against the
remaindermen or vice versa. It should be noted, however, that neither a
cotenant nor a person seeking partition as between successive estates is
entitled to partition as a matter of right. See Section 872.710.

The provision formerly found in Section 752 for partition by a
lienholder "on a parity with that on which the owner's title is based"
18 not continued. The provision was of extremely limited application
and was an exception to the rule stated in this section that only a

substantial property interest is entitled to demand partition.

405-843

§ 872.220, Title report

§72.220. 1If it is necessary to have a title report:
{a) The plaintiff may, prior tc commencing the action, procure a

title report and shall in the complaint indicate he has done so and
]l



§ §72.220

designate a place where it will be kept for lnspection, use, and copying
by the parties.

(b} The court may, upon application of a party, authorize him to
procure a title report and shall designate a place where it shall be

kept for imspection, use, and copying by the parties.

Comment. Section 372.220 is derived from former Section 799. For
& definition of “title report,” see Section 872.020. Provisions relat-
ing to the title report formerly found in Section 800 are omitted as
outmoded and inappropriate under modern conditions. For allowance of

cost of procuring the title report, see Section 874.019.

405-800

§ 872.230, Contents of complaint

872.230. The complaint shall set forth:

{a) A description of the property that is the subject of the action.
In the case of tangible personal property, the description shall include
its usual lecatlon. In the case of real property, the description shall
include both its legal description and its street address or common
designation.

(b) All interests the plaintiff has or claims in the property.

(¢} All interests of record or actually known to the plaintiff that
persons other than the plaintiff have or claim in the property and that
the plaintiff reasonably believes will be materially affected by the
action, whether the names of such persons are kuown or unknown to the
plaintiff,

(d) The interests as to which partition is sought and a praver for

partition of the interests.
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§ 872.230

(e} Where the plaintiff at the time of filing the complaint seeks a

sale of the property, an a2llegation of the facts Justifying such rellef.

Comment. Section 872.230 1s new. In addition to the information
required by this section, other information may be necessary. See,
e.g., Section 872.220 (information relating to title report).

Subdivision (a) requires a description of the property that is the
subject of the actlion. It should be noted that several properties may
be joilned in one complaint even though located in different counties.
See, e.p., Murphy v, Superior Court, 138 Cal. 69, 70 P. HO70 (1902).

And, real and personal property may be jolned in one action. Section
B72.240, As to }loinder of property under varying ownership, see Middle-
coff v. Cronise, 155 Cal. 185, 100 P. 232 (1909).

Subdivision (b) requires an allegation of all the plaintiff's in-

terest in the property, including such Interests as liens. For interests
sufficient to malantain the action, see Section 872.210.

Subdivision (c) supersedes the first portion of former Sectiom 753,
Unlike the former provision that required all interests to be set out
regardless whether the interests would be affected, subdivision {c)
limits the requirement to only those interests the plaintiff reasonably
believes will be materially affected. Incorporation of a title report
should be sufficlent to satisfy this requirement as to recorded Interests
but not as to unrecorded interests known to the plaintiff.

Partition of some or all of the Interests in the property may be
obtained, Subdivision (d) requires the plaintiff to make an election
and to iIndicate which interests are intended to be affected by the
action. For provisicns relating to partles defendant, see Article 4
(commencing with Section $72.519).

Subdivision (e) requires an allegation of facts justifying a sale
of the property only where the plaintiff seeks sale in the complaint.
There is no requirement that the plaintiff elect division or sale at the

time of filing the complaint.
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§ 872.240

405-802

§ 872.240. Joinder of property

872.240. Real and personal property may be partitioned in one
action.

Comment. Section 372.240 continues the last sentence of former
Sectlon 752a. Where different parties are interested in real and per-

sonal property joined in the action, severance may be appropriate. See

Section 1048 (severance and consolidation of issues and causes).

405-803

¥ 872.250. Lis pendens

872.2530. {(a) Immediately upon filing the complaint, the plaintiff
shall record a notice of the pendency of the action in the office of the
county recorder of each county in which any real property described in
the complaint is located.

(b) 1f, thereafter, partition of other real property is sought in
the same action, the plaintiff or other person seeking such relief shall
immediately record a supplemental notice.

(c) If the notice is not recorded, the court, upon its own motion
or upon the motlon of any party at any time, shall order the plaintiff
or person Seeking partition of the property, or another party on behalf
of the plaintiff or other person, to record the notice and shall stay
the action until the notice is recorded. The recordation shall be at
the expense of the plaintiff or other person seeking partition of the

property.
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v 872,250

(d) From the time of filing the notice for record, all persons
shall be deemed to have notice of the pendency of the actlon as to the

property described in the notice.

Comment. Subdivisions (a) and (d) of Section 872.250 continue pro-
visions formerly found in Section 755. The detalled listing of the
contents of the 1is pendens formerly found in Section 755 is omitted
since Section 409 covers this matter. The requirement of recording a
1lis pendens is not jurilsdictional but directory only. Rutledge v.
Rutledge, 119 Cal. App.2d 114, 120, 259 P.2d 79, _ (1953). Failure to
so file, however, may result in subsequent bona fide purchasers and
encumbrancers of record not being bound by the partition judgment. See,
e.g., Sectlon 874,220 (persons not bound by judgment),.

Subdivision (b) 1s new. The duty under subdivision (b) is upon the
person joining the property to record the 1lis pendens; this might be
either the plaintiff or a cross-complainant.

Subdivision (¢) is new. The recording of the lis pendens is an
important step in the partition action. Prompt recording enables the
court to deal with the title with certainty. The person required to
record might be either the plaintiff or a cross-complainant.

405-805

Article 2. Summons

§ 872,310, Summons

872.310. {a) The form, content, and manner of service of summons
shall be as in civil actions generally.
(b) Service on persons named as partles pursuant to Sections 872.530(b)

and 872.550 shall be by publication pursuant to Section 415.50.
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§ 872,310

Comment. Section 872.310 supersedes former Section 756.

The provision of former Section 756 that the summons must contain a
description of the property is not continued since the property will
already be described in the complaint that accompanles the sunmons. See
Section 873.230{(a).

The provision of former Section 756 that the summons be directed to
all persons "named” as defendants is continued in subdivision (a) which
incorporates the general provisions governing the contents of summons in
civil actions. See Section 412.20(2) (requiring the summons to contain
the names of the parties to the action).

Subdivision (b) makes clear that, where unknown parties or helrs
are involved, service on such parties must be by publication. This
continues in part the first sentence of former Section 757. For addi-
tional provisions relating to service by publication, see Sections
872.320 and 872.330.

405-806

§ 872.320. Requirements where service is by publication

872.320. Where the court orders service by publication, it shall
further order that:

(a) The plaintiff post, not later than 10 days after the date the
order is made, a copy of the summons and complaint on the property that
is the subject of the action.

(b) The plaintiff record, if not already recorded, z notlce of the
pendency of the action.

(c) The publication describe the property that is the subject of
the action. In addition to particularly describing the property, the
publication shall describe the property by giving its street address, if

any, or other common designation, if any, but, if a legal description of
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3 872.320

the property is given, the validity of the publication shall not be af-
fected by the fact that the street address or other common designation
recited is erronecus or that the street address or other common desig-

natlon is omitted.

Comment. Section 872,320 supersedes former Section 757. While
publication will be pursuant to Section 415.50, subdivisions (a) and (b)
are nev requirements that supplement the publication provisions of
Section 415.50 in order to increase the likelihood that persons inter-
ested in the property will receive notice of the proceeding. Subdivi-
slon (c) continues a provision in the last sentence of former Section
757; the language concerning the street address or other common designa~
tion is dravm from Section 692 (execution). See also Civil Code § 2924f
(sale under deed of trust). Where personal property is iavolved, an
appropriate manner of special service may be ordered. See Section
413.30.

405-807

§ 872,330. Publication as to certain defendants

872,330, (a) ﬁhere the court orders service by publication, the
publication may:

{1} Name only the defendants to be serwved thereby.

(2) Describe only the property in which the defendants to be served
thereby have or claim interests,

(b) Judgwent based on failure to appear and snswer following ser-
vice under this section shall be conclusive against the defendants named

in respect only to property described in the publication,

Comment. Section 872.330 is new. It is derived from Section
1245.2 (eminent domain).
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§ 872.330

405-808

Article 3. Answer

§ 872,410, Contents of answer

872,410, The answer shall set forth:
(2) Any interest the defendant has or claims in the property.
(b) Any facts tending to controvert such material allegations of

the complaint as the defendant does not wish to be taken as true.

Comment., Section 872.410 continues portions of former Section 758.
The provision of former Section 738 that the defendant's fallure to
answer within the time allowed by law would result in the allepgations of
the complaint being taken as true 1s continued in Section 431.20. It
should be noted that the requirement in subdivision (a) that the defend-
ant list his interest in the property includes liens as well as ather
interests claimed by the defendant.

405-809

§ 872.420. Requirements where defendant is lienholder

872.420, VWhere the defendant has or claims a lien on the property,
his answer shall set forth the date and character of the lien and the

amount remaining due thereon.

Comment. Section 572.420 continues a portion of former Section
758, The provision for waiver for failure to disclose additional
security formerly found in Section 758 is omitted because it was unduly
harsh.
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§ 872.510

405-811

Article 4. Parties

§ 872,510, Jolnder of defendants

872.510. The plaintiff shall join as defendants in the action all
persons having or claiming iInterests of record or actually known to the

plaintiff as to which partition is sought.

Comment. Section 872.510 supersedes former Section 754 (nc person
having a lien or "conveyance" need be made a party unless of record).
Under Section 872.510, only persons having interests as to which parti-
tion is sought need be joined. This provision is elaborated in the
succeeding sections of this article. It should be noted that “interest"
includes liens and that joinder of additional parties may be necessary
under Section 389 (mandatory joinder).

For the effect of fallure to join a recorded interest, see Section
874.220; for the effect of fallure to join interests actually known to
the plaintiff, see Section 874,230.

405~812

§ 872.520, Where defendant 1s unknown or interest uncertain

872.520, (a) If the name of a person described in Section 872.510
is not known to the plaintiff, or if the ownership or the share or
quantity of the person's interest is unknown, uncertain, or contingent,
the plaintlff shall so state in the complaint and shall name as parties
all persons unknown in the manner provided in Section 872.5350.

{b)} If the lack of knowledge, uncertalnty, or contingency is caused

by a transfer to an unborn or unascertained person or class member, or

T



¢ 872.520

by a transfer in the form of a contingent remainder, vested remainder
subject to defeasance, executory interest, or similar disposition, the
plaintiff shall also state in the complaint, so far as is known to him,
the name, age, and legal disability (if any) of the person in being who
would be entitled to ownership of the interest had the contingency upon
which his right depends occurred prior to the commencement of the action.

{c) The court shall upon its own motion or upon motion of any party
make such orders for joinder of additional parties and for appointment
of guardians ad litem pursuant to Sections 372, 373, and 373.5 as is

necessary or proger.

Comment. Section 872,520 is derived from the last portion of
former Section 753. Subdivision (a) incorporates the requivement, for-
merly found in Section 756, that "all persons unknown® be joined.
Subdivision (b) adds the requirement of an indication of possible addi-
tional parties, and subdivision (c) provides for joinder of such parties

and protection of thelr interests,

405-813

§ B872.530, Where defendant is deceased

872,530, (a) If a person described in Section 872.510 is dead and
the plaintiff knows of a personal representative, the plaintiff shall
join such personal representative as a defendant.

(b) If a person described in Section 872.510 is dead, or is be-
lieved by the plaintiff to be dead, and the plaintiff knows of no per-
sonal representative:

(1) The plaintiff shall state these facts in an affidavit filed

with the complaint.
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§ 872.530

(2) The plaintiff may join as defendants "the testate and intestate

successors of {naming such deceased person), deceased,

" naming

and all persons claiming by, through, or under said decedent,
them in that manner.
(3) Where it is stated in the affidavit that such person is believed

to be dead, the plaintiff may join such person as a defendant, and he

may also joln "the testate and intestate successors of

{naming such person) believed to be deceased, and all persons claiming

by, through, or under such person,” naming them in that manner.

Comment. Section 872.530 18 new. It is derived from Section
1245.3 (eminent domain).

405-815

§ 872,540, 011 and gas interests

872,540, Where property 1s subject to a lease, community lease,
unit agreement, or other pooling arrangement with respect to cll or gas
or beth, the plaintiff need not join as defendants persons whose only
interest in the property is that of a lessee, royalty-owner, lessor-
owner of other real property in the community, unlt, or pooled area, or
working interest owner, or persons claiming under them, and the judgment

shall not affect the interests of such persons not jolned as defendants.

Comment. Section 872.540 continues the substance of former Section
753.1.
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405-817

§ 872.550. Joinder of “all persons unknown"

672,550, The plaintiff may, in cases where partition is sought as
to all interests in the property, joiln as defendants "all persons un-

known claiming any interest in the property," naming them in that manner,

Comment. Section 872.550 is new. It 1s derived from Section
1245.3 (eminent domain)} and provides a means whereby the plaintiff may
give the partition action an in rem effect. For provisionms relating to
service by publication, see Section 872.320. TFor the effect of the
Judgment, see Section B874.210.
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405-818

CHAPTER 3. TRIAL

Article 1. Determination of Interests of Partiles

§ 872.610, Court may determine interests

872.610. The interests of the partles, plaintiff as well as

defendant, may be put in issue, tried, and determined in the action.

Comment. Sectlon 872.610 continues the substance of the first
portion of former Section 759. The section makes clear that the court
may resolve any title disputes in the course of the proceeding where
placed in issue by answer of a defendant or cross-defendant. Cf. Section
872,410 (answer).

405-819

§ 872.620. Where determination of interests necessary

872.620. To the extent necessary to grant the rellef scught or
other appropriate relief, the court shall upon adequate proof ascertain

the state of the title to the property.

Comment. Section 872.620 supersedes the portion of former Section
759 that required that "the title must be ascertained by proof to the
satisfaction of the court" where a sale of the premises was necessary.
Section 872.620 expands this requirement to any case, sale, division, or
appralsal, where ascertainment of title appears to be necessary. In
contrast with Section 872.610, in cases where it 1s necessary to know
the state of the title, Section 872.620 applies regardless whether a
defendant ralses the fssue in his pleadings.

For speclal provisions relating to ascertainment of the status of
iiens, see Section 872.630.
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§ 872.630

405-820

§ 672.630, Dbetermination of interests of lienholders

872.630. (a) To the extent necessary to grant the relief sought or
other appropriate relief, the court shall determine the status and
priority of all liens upon the property.

(b} The court may appoint a referee to ascertain the facts neces-
sary for the determination required by this section. Upon application
of the referee or a lienholder, the court shall direct the issuance of
process to compel attendance of witnesses, the production of books,
documents, or things, and the filing of verified claims. The report of
the referee thereon shall be made in writing to the court and shall be
confirmed, modified, or set aside and a new reference ordered, as the

justice of the case may require.

Comment. Section 872.630 supersedes the provisions of former Sec-
tions 761 and 762, which applied only to determination of the status of
liens cf record held by persons not made parties to the acticn. Section
872.630 extends this requirement to all liens and slmplifies the provi-
sions relating to ascertainment of the status of liens by a referee.

The provision for ascertainment of other security 1s omitted. See
former Section 772 and Comment thereto.

405--821

§ 872.640. Interests of unknown parties

872.640. Where two or more parties are unknown, the court may
consider their interests together in the action and not as between each

other.
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§ 872.640

Comment. Sectlon 872.640 continues the last portion of former
Section 759.

405-823

Article 2. Determination of Right to Partition

§ 872.710. Court determination of right

872.710. (a) At the trial, the court shall determine whether the
plaintiff has the right to partition.

(b) Partition as to concurrent interests in the property shall be
as of right unleas barred by a valid wailver.

(c) Partition as to successive interests in the property shall be
allowed 1f it is in the best interest of all the parties. The court
shall consider whether the possessory iaterest has become unduly burden-
some by reason of taxes or other annual charges, expense of ordinary or
extraordinary repairs, change in the character of the property since
creation of the interests, circumstances under which the interests were
created, and all other factors that would be considered by a court of

equity in the case of trust property.

Comment. Subdivision (a) of Section 872.710 continues in substance
the portion of former Section 763 for partition "upon the requisite
proofs being made.” It applies to both contested and uncontested trials.
In order to make the determination that the plaintiff has the right to
partition, the court must find that the plaintiff has an interest in the
property sufficient to maintain the action. (See Section 872.210.) 1In
addition, the court must find the existence of any speclal conditions
prerequisite to partition of interests in particular types of property.
See, e.g., Clvil Code Section 1354 (limitations on partition of inter=-
ests in condominium property).
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Subdivision (b) codifies existing case law. See generally discus-
sion in 3 B. Witkin, Summary of Caiifornia Law Real Property § 227 (8th

ed. 1973). Subdivision (b) does not determine whether a purported
waiver of the right to partition is valid but only that a valid walver
is a sufficient defense to the right of partition. The validity of a
walver is determined by case law.

Subdivision {c) 1s new. It is designed to give the court fairly

broad discretion over partition as to successive interests.

405-824

§ 872.720. Interlocutory judgment of partition

872.720. If the court finds that the plaintiff is entitled to
partition, it shall make an Interlocutory judgment that determines the
interests of the parties in the property and orders the partition of the
property.

Comment. Section 872,720 continues the portion of former Section
763 that required a court order of “partition according to the respective

rights of the parties as ascertained by the court.” An interlocutory

Judgment of partition is appealable. See Section 904.1(1).

405-825

§ 872.730. Partilal partition

872.730. (a) If the court determines that it 1s impracticable or
highly inconvenient in the first instance to make a single interlocutory
Judgment of partition, the court may first ascertain the interests of
the original concurrent or successive owners and thereupon make an
interlocutory judgment of partition as if such persons were the sole

partles in interest and the only parties to the action.
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(b) Thereafter the court may proceed in like manner as between the
original concurrent or successive owners and the parties claiming under
them or may allow the interests to remain without further particion if

the parties so¢ desire.

Comment. Section 872.730 contlnues the substance of former Section
760. The interlocutory Judgment of partition is appealable. See Sec-
tion 904.1(1}; contrast Emeric v. Alvarado, 64 Cal. 529 (1884).

405~-827

Article 3. Deteruination of Manner of Partition

§ 872.810. Court order of division

872.810. The court shall order that the property be divided among
the parties in accordance with their interests in the property as deter-

mined in the interlocutory judgment.

Comment. Section 872.810 continues the preference of prior law for
partition by division in kind. Cf, former Sections 763, 752 (real
property), 752a (personal property)}. In an appropriate case, the court.
may order partition by sale (Section 872.820) or appraisal (Chapter 7
(commencing with Section 873.210)) of the property.

It should be noted that the provision formerly found in Section 763
for division where the site of an incorporated town or city is included
within the exterior boundaries of property has not been continued be-

cause it is obsolete.

405-828

§ 872.820. Court order of sale

872.820. Wotwithstanding Section 872,810, the court shall order

that the property be scld and the proceeds be divided among the parties
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in accordance with theilr interests in the property as determined in the
interlocutory judgment in the following situations:

{a) The parties agree to such relief, by their pleadings or other-
wise.

(b) The court determines that, under the cilrcumstances, sale and
diviglon of the proceeds would be more equitable than division of the
property. For the purpose of making the determination, the court may

appoint a referee and take into account his report.,

Comment. Sectlon 872.320 represents an exception to the ruyle of
partition by division stated in Section 872.810. The court may order a
sale under the terms of this section whether or not requested by the
pleadings., Also, partition by appraisal way be avallable under Chapter 7
(commencing with Section 873.910).

Subdivision (b) changes the standard for allowing a sale of the
property from "great prejudice" to 'more equitable,” thereby enabling
sale in cases in which it previously was precluded. Cf. former Sections
763, 752 (real property), 752a (personal property). The portion of
former Section 763 requiring sale in the case of a life estate with con-
tingent remainder is not continued.

It should be noted that the provision formerly found in Section 763
for sale where the site of an incorporated town or city is included
within the exterior boundaries of the property has not been continued

because it is obsolete.

405-829

§ B872.830. Partial division and sale

872,830, If, in making a determination whether sale would be more

equitable than division of the property, the court finds that sale and

=33



5 872.830

division of proceeds for part of the property would be more equitabile
than division of the whole property, the court may order that such part
be so0ld and the remainder divided.

Comment. Section 872.830 makes explicit the authority of the court
to order a partial division of the property and a sale and division of

pProceeds as to the remainder. Provisions of prior law in which such
authority was implicit include Sections 763 and 770.

404=-378

§ 872.840., Disposition of property subject to express trust

872.840. (a) Where the property or an interest therein is subject
to an express trust, the court may, but is not required to, order that
the property be sold,

(b} Upon division or sale of such property, the property or pro=-
ceeds of sale allotted to the trustee of the express trust shall be held
by him upon the trust therein stated, and no further action by the court

pursuant to Section 873,840 (treatment of successive estates) is required,

Comment. Section 872.840 contlnues the substance of the second

paragraph of former Section 763.
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§ 873.010
404379

CHAPTER 4. REFEREES

Article 1. Gemeral Provisions

§ 873.010, Court authority concernine referee

873.010. (a) The court shall appoint a referee to divide or sell
the property as ordered by the court.

(b) The court may:

(1) Determine whether a referee's bond is necessary and fix the
amount of the bond.

(2) Instruct the referee,

(3) Fix the reasonable compensation for the services of the referee
and provide for payment of his reasonable expenses.

(4) Provide for the date of commencement of the lien of the referee
allowed by law,

(5} Require the filing of interim or final accounts of the referee,
settle the accounts of the referee, and discharge the referee.

(6) Remove the referee,

Comment, Section 873.010 sets out some, but not all, of the court's
powers with respect to the referee.

Subdivision (a), providing for court appointment of a single referee,
supersedes provisions of former Section 763 that required the consent of
the parties for the appointment of a single referee. )

Subdivision (b){1) is new., Whether a bond iz required depends on
the circumstances of the case.

Subdivision (b)(2) is new; it glves express recognition to the
instructions procedure. It is a valuable tool for resolving ambilgulties
and matters not otherwise covered and, 1f properly used, serves to ex-
pedite the action. See also Section 373.070 (petition for instruc-
tions}.
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v 873.010

Subdivision (b)(3) states the substance of former Section 768 in
providing for court allowance of fees and expenses of referees. (f.
Sectlon 874.010 and Comment thereto {costs incurred in partition action).

Subdivision (b){4), providing for the court to fix the date of
commencement of the lien, is new. It avoids the possibility of later
settlement and dismissal of the action. For authority of the court to
fix the date of commencement of liens of third persons furnishing ser-
vices, see Section 873.110.

Subdivision (b)(5) is new. It recognizes the need for and practice
of receiving and passing upon the account and final report of the referee,
particularly in, but not limited to, sales transactions, and of dis-
charging the referee when he has made a final report and accounting.

Subdivision (b)(6) restates the substance of the introductory
portion of former Section 766. It broadens this provision to apply to

the referee for sale as well as for division.

404-380

§ 873.020. NReferees for division and sale

873,020, The court in its discretion may appoint a referee for
sale and a referee for division, or may appoint a single referee for

both.
Comment, Section 873.020 1s new. It makes clear the court's dis-

cretion to appoint referees with different functions where property in
an action is to be both divided and sold.

404-656

5 873.030, Three referees in place of one

873.030. (a) The court may, with the consent of the parties,
appoint three referees to divide or sell the property as ordered by the

court.
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5 873.030

{(b) The three referees so appointed shall have all the powers and

may perform all the duties required of one referee.

Comment. Section 873,030, providing for court appointment of three
referees only with the consent of the parties, replaces provisions of
former Section 763 that provided for appointment of three referees as a

matter of course.

404-657

§_873.040, Appointment of person selected by partiles

873.040. {a) The court shall appoint as referee under this title
any person or persons to whose appointment the parties have consented.
(b) In the case of an incompetent or minor party, the guardian of

the party may so consent,

Comment. Section 873.040 continues without substantive change a
portion of former Section 763. See Section 872.010 (defining guardian).
It should be noted that the parties may nominate persons to serve as
referee but, absent agreement among the parties, the choice of a referee

is in the discretion of the court.

404-658

§ 873.050, Persons disqualified as referee

873.030. lone of the following persons shall be appointed a
referee under this title:

(a) A clerk or deputy clerk of the court.

(b) A partner or employee of the judge.

(c) A relative of the judge or his spouse within the third degree

or a spouse of a relative of the judge within the third degree.
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§ 873.050

(d) An owner of any interest in the property that i1s the subject of

the action,

Comment, Section 873.050 continues provisions formerly found in
Section 763.

404~653

¥ 873.060. Authority of referee

873.060. The referee may perform any and all acts necessary to
exercise the authority conferred upon him by this title or by order of

the court.

Comment. Section 873.760 is new. It makes explicit the referee's
general authority to effectuate the partition.

405-844

§ B73.070. Petition for instructions

873.070. The referee or any party may on noticed motion petition
the court for instructions concerning the referee's duties under this

title.

Comment, Section 873,070 is new; it is intended to enable the
referee and parties expeditiously to resolve any administrative problems
that may arise in the execution of the referee's duties.

404-665

§ 873.080. Disposition in accordance with law

873,080, The division or sale of the property by the referee shall
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comply with all laws, regulations, and ordinances governing such trans-
actions including where applicable, but not limited to, the following:
(a) Zoning requirements.
(b) Environmental impact report requirements,
(c) Subdivision and parcel map requirements,
(d) Land dedication requirements.

(e) Street opening and closing provisions.
Comment. Section 873.080 is new. It makes clear that the actions

of the referee in disposing of the property and of the court in confirm-

ing the referee's actions must conform to any applicable laws.

404~666

§ 873.090. Designation of public and private ways

873.090. {(a) In selling or dividing the property, the referee may,
1f it will be for the advantage of those interested, designate a portion
of the property as a public or private way, road, or street. 1In connec-
tion therewith, the referee may also recommend the closure of any or all
other roads on the property and allocation of the portion of the prop-
erty occupled by such roads to the parties.

(b} Upon making such a designation and recommendation that is
adequate to accommodate public and private needs, the referee shall
report that fact to the court.

(c) The court shall not confirm the referee's report for the open~
ing or closing of a public way, road, or Street unless all necessary ac-
tion has been taken by the appropriate public entities.

(d) Upon confirmation of the referee's report by the court:
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(1} The portion of the property desipnated as a public way, road,
or street shall not be allocated to any of the parties or s0ld but shall
be an open and public way, road, or street.

{2) The Property designated as a pPrivate way, road, or street shall
be a private way for the use of the partles interested.

(3) The roads recommended to be closed shall be deemed abandoned

upon the terws stated in the order of confirmation.

Comment. Secction §73.090 continues the substance of a portion of
the second sentence of former Section 764, Under Section 873.090,
Property set apart as a public way need not be accepted by a local
public entity in order to be open to the public. The provision in
former Section 764 for abandonment of public highways upon confirmation
of the referee's report is not continued since such abandonment can be
accomplished only by the public entity concerned,

It should be noted that the provision formerly found in Section 763
for sale where the site of an incorporated town or cicy is included
within the exterior boundaries of the Property has not been continued

because it is obsolete,

405~796

Article 2, Contracts of Referee

§ 873.110, Services of third persons

873.110, Subject to the limitations of this article, the court
may:

(a) Authorize or approve contracts of the referee for the services
and expenses of surveyors, engineers, appraisers, attorneys, real estate

brokers, dauctioneers, and others.
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(b} Allow and direct payment of or reject claims under such con~
tracts,
(c) Provide for the date of commencement of any lien provided by

law or contract for such claims,

Comment. Section 373.110 is new. It recognizes that the court is
the supervising entity in carrying out the partition. It removes from
the referee, acting alone, the authority to engage the services of third
persons for his assistance. It contemplates that the court will author-
lze or approve contracts of the referees for third-party services and
expenses, allow or reject claims thereunder, and in proper cases speclfy
the priority of any lien therefor. Cf. Section 874.120 (lien for costs).

Former Sections 764 and 768 provided only for employment by the
referee of surveyors and necessary assistants and allowance of their
fees and expenses. For particular provisions relating to employment of
third persons, see Sections 873.120-873.140.

Section 873.110 is intended to vest the court with broad discretion
and with corresponding duties. Surveying services may involve substan-
tial sums. Ability to obtaln such services may depend upon assurance
of, or securicy for, payment despite any later settlement by the parties
and dismissal of the action.

So also, in a particular case, employment of 2 real estate broker
by the referee may be desirable. Under Section 873.110, such employment
may be authorized or approved and the terms of the contract prescribed
or approved by the court. For the court's authority to fix agents’

commissions on a sale, see Section 873.745.

404=-660

§ 873.120. Employment of attorney

873.120. (a) The referee may employ an attorney only with the

approval of the court pursuant to Section 873.110.
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(b) The application for approval shall be in writing and shall
include the name of the attorney whom the referee wishes to employ and
the necessity for the employment.

(c) The attorney so employed may not be attorney for, or associated
with or employed by an attorney for, any party to the action except with
the written consent of all the parties to the action.

(d) Any clzim for compensation for the attorney shall detail the

services performed by the attorney.

Comment. Section 873.120 is new. It is derived from Rule 528 of
the California Rules of Court {employment of an attorney by a receiver).

404-661

§ 873.130. Employment of surveyor

873.130. The referee may, with the approval of the court pursuant
to Section 873.110, employ a surveyor with the necessary assistants to

ald him in making a sale or division of property.

Comment, Section 873.130 continues a portion of former Section 764
with the added requirement for court approval. Court approval is required
Since the amounts involved may be substantial and means of payment may

present a problem,

404~662

§ 873.140, Employment of auctioneer

873.140., The referee may, with the approval of the court pursuant

to Section 873.110, employ an auctioneer, authorized to act as such in
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the locality, to conduct a public auction and to secure purchasers by

such method for any property to be sold at publie auction.

Comment. Section 873.140 is new. It is derived from Probate Code

Section 760.5 (sale of tangible perscnal Property of estate).

404-663

§ 373.150. Contract for third-person services may include interest

873.150. A contraet for the services of an attorney, surveyor,
auctioneer, or other third person in the action may provide for the
accrual of interest at a rate not in excess of the legal rate for amounts
due under the contract that are not paid within three months after the

time they become due and payable.
Comment. Section 873.150 is new. It is designed to better enable

the referee to obtain competent services where the persen rendering the

service will not be paild until the conclusion of the acticn,

404664

3 873.160. Keferee not liable on contracts

873.160. The referee is not personally liable on contracts made,
or for expenses incurred, by him except as he expressly assumes such

liability in writing,

Comment. Section 873.160 is new. The contract itself may provide
& means of payment, €.8., the commission of an auctioneer or a real
estate broker from the proceeds of sale. In other cases, particularly
where the property is divided, the third person will have lien rights,
See Section 874.120 (lien for costs).
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CHAPTER 5. DIVISION OF THE PROPERTY

§ 873.210. Division by referae

873.210. The referee appointed by the court to make a division of
the property shall divide the property and allot the Several portions to
the parties, quality and quantity relatively conslidered, according to
their interests in the property as determined in the interlocutory
Judgment of partition.

Comment. Section 873.210 continues a portion of former Section 764
with respect to physical division of the property. For provisicons

relating to sale of the property by the referee, see Chapter 6 (com~
mencing with Section 873.510),

404=667

§ 873.220. Division involving improvements

B73.220., As far as Practical, and to the extent 1t can be done
without material injury to the rights of the other parties, the pProperty
shall be so divided as to allot to a party any portion that embraces im-
provements he has made. In such division and allotment, the value of

such improvements shall be excloded,

Comment. Section 873.220 continues the substance of the last
sentence of former Section 764. This codifies the common law doctrine.
See, e.g., Seale V. Soto, 35 Cal. 102 (1868). 1In the case of sale

rather than division of the property, California case law applies a
comparable rule. See, e.p., Ventra V. Tiscornia, 23 Cal. App. 598, 138
P. 954 (1913); Mercola v. Chester, 97 Cal. App.2d 140, 217 P.2d 32
{1350).
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§ 873.230
404-668

§ 873,230, Division involving purported conveyance

873.230. Where a party has executed a deed purporting to convey to
a purchaser a portion of the property to be divided, to the extent it
can be done without material injury to the rights of the other parties,
the property shall be so divided as to allot that portion to the purchaser,
his heirs, or assigns, or such other action taken as to make the deed

effectual as a conveyance of that portion of the property.

Comment. Sec¢tion 873.230 continues the substance of the fourth
sentence of former Section 764.

404=-669

§ 873.240. Division by distinct lot or parcel

873.240. Where real property consists of more than one distinct
lot or parcel, the property shall be divided by such lots or parcels
without other internal division to the extent that it can be done without
material injury to the rights of the parties.

Comment. Section 873.240 is new. Cf. former Section 782 (re-
quiring separate sale of "distinct farms or lots"). In order to facilitate

division by individual lots, the parties may join additional property
whether by complaint or by cross-complaint.

404-670

§ 873.250. Owelty

873,250, (a) Where division cannot be made equally among the

parties according to their Interests without prejudice to the rights of
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§ 873.250

some, compensation way be required to be made by one party to another to
correct the inequality.

(b) No compensation shall be required to be made to others by
unknown owners or by minors unless it appears that a miner has persanal
property sufficlent for that purpose and his interest will be promoted

thereby.

Comment. Section 873.250 continues the substance of the first
sentence of former Section 792. The provision in this section for
owelty of partition should be distinguished from compensatory adjust~
ments made under the ot&inary principles of equity, as for accountings,
allowances, and the like, pursuant to Section 872.140.

404-671

§ 873.260. Liens

873.260. Where a lien 1s on an undivided interest of a party, the
lien shall, upon division of the property, become a charge oaly on the

share alloted to that party.

Comment. Section 8§73.260 continues the substance of the first
portion of former Section 769. As under the former section, the 1lien
that 1s continued will be subordinate to charges on the property for its
jﬁsf proportion of the costs of partition. See Section 874.120.

It should be noted that, in case of a sale of the property, liens
of parties are given priority over other Interests of parties in payment
of the proceeds. See Section 873.820.

405-760

§ 873.270. Unknown owners

873,270, Vhere the court has determined the combined interests of



- § 873.270

two or more unknown parties, the entire portion of the property allocated

to such parties shall remain undivided.

Comment. Section 873.270 continues the portion of former Section
763 that required the court to designate an undivided portion for owners
whose interests remain "unknown, or are not ascertalned."” Cf. Section
872.640 (court authority to consider rights of unknown owners together).
If during the action an unknown party becomes known, his interest may be
determined and his portion of the undivided property may be allocated to
him,

405-761

§ 873,280, Referee's report of division

873.280. {a) The referee shall file with the court a report of his
proceedings and give written notice of filing to each party who has
appeared in the action.

(b) The report shall include all of the following:

(1) A specification of the manner in which the referee has executed
his trust.

{2) A description of the property divided and of the share allotted
to each party, along with any recommendation as to owelty.

(3) Any recommendation as to opening and closing public and private

ways, roads, streets, and easements,

Comment. Section 873.280 continues the substance of the first
sentence of former Sectlon 765 with the added requirement of any rec-
omxendations as to owelty (Section 873,250) and public and private ways
(Section 873.090). The description required by subdivision (b)(2) must
be by metes and bounds, or lots and blocks, or such other methed as will

enable the precise location of each porticn.
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405-762 § 873.290

§ £73,.290. Hearing on report and entry of judegment

873.290. (a) Any party, upon notice to the other parties who have
appeared, may move the court to confirm, modify, or set aside the Fepott.
{b) At the hearing, the court may elther confirm the report as
filed ot as the court may modify and enter judgment accordingly or set

aside the report and order preparation of a new report and, 1f neces-
sary, appoint a new referee for this purpose.
(c) The division is effective and title vests in accordance there~

with upon entry of judgment of confirmation,

Comment. Subdivision {(a) of Section 873.420 continues the sub—
stance of the last sentence of former Sectilon 765. Cf. Sections 1005
{(time for service of notice) and 1010 {notice must be in writing).

Subdivision (b) supersedes the first sentence of former Section
766,

Subdivision (c) supersedes the second sentence of former Section
766, 1t makes clear that it is the Judgment that gives effect to the
referee's report. For persons affected by the judgment, see Chapter 9
(commencing with Section 874.210).
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405-764 & 873.510

CHAPTER 6. SALZ OF THE PROPERTY

Article 1. ianner of Sale

§ 873.510. Sale by referee

873.51C¢. The referee appointed by the court to make a sale of the
property shall sell the property in the manner and following the proce-

dures provided im this chapter.

Comment. Section 873.510 is new.

405-765

§ 873.520. Determination of public or private sale

873.520. The property shall be sold at public auction or private
sale as the court determines will be more beneficial to the parties.
For the purpose of making this determination, the court may refer the

matter to the referee and take into account his report.
Comment. Section 873.520 continues a portion of the first sentence

of former Section 775, making clear that there is no preference for

elther public or private sale.

405-766

§ 873.530, Public or private sale of part of property

873.530. Part of the property may be sold at public auction and
part at private sale if it appears that to do so will be more beneficial

to the parties,
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§ 373.530

Comment. Section 873.530 continues the substance of a portion of

the first sentence of former Section 775.

405~767

Article 2, 5Sales Procedures

5 873.600. Procedures agreed to by parties

873.600. Notwithstanding any other provision of this title, the
court shall order sale by such methods and upon such terms as are ex-

pressly agreed to in writing by all the parties to the action.

Comment. Section 873.600 is new. It pernits the parties to agree
to sales procedures that may vary from the procedures prescribed in this
chapter. In order for Section 873.600 to be operative, the consent of
all parties is necessary whether or not they have appeared. As a con-
sequence, thils section cannot be used where unknown owners are made
parties. On the other hand, the consent of persons named as parties who
are not served and who have not appeared is unnecessary since their
interests will not be affected by the Judgment in the action,

It should be noted that the court also has authority to prescribe
additional sales procedures. See Section 873.610.

404-158

§ 873.610. Court authority in sale

873.610. (a) The court may, at the time of trial or thereafter,
prescribe such manner, terms, and conditions of sale not inconsistent
with the provisions of this chapter as it deems proper for the par-

ticular property or sale.
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(b) The court may refer the manner, terms, and conditions of sale
to the referee for recommendation but shall not approve the referee's

report except following a hearing upon noticed motion.

Comment. Section 873.610 is new; it makes clear the court's au-
thority to control the manner, terms, and conditions of sale., These
include, but are not limited to, the fellowing:

(a) Form, manner, and contents of notice of sale. Cf. Sections
373.640~873.650,

{b) Minimum bid and right to reject all bids. For example, if the
property is a manufacturing plant which has been shut down and there are
few potential buyers, it may be desirable to impose one or more of these
conditicns., Minimum bids, right to reject all bids, display, or na-
tional advertising are tools that are often used in noncourt sales. The
use of conditions such as minimum bids in partition sales has not pre-
viously been ruled upon by California appellate courts. Divided views
have been expressed in other Juriasdictions. See Kemp v. Waters, 165
Md. 521, 170 A. 178 (1934); Schmitt v, Weber, 60 Misc. 361, 113 N.Y.S.
449 (1908); compare I1l. Stats., Ch. 106, § 60 (Smith-kurd 1952) {requir-
ing sale at two-thirds the property valuation with provision for new

valuation if the property cannot be sold at the original “upset" figure).

{c) Terms of credit. Cf. Section 873.630.

(d} Any prior estate, charge, or lien to which the property will be
subject.

{e) Escrow and titie insurance expenses,

(f) Agents' comnissions. Cf, Section 873.740 (permitting the court
to make applicable to the confirmation hearing the "pross overbidding"
Procedure and to fix, divide, and 1imit agents’ commissions).

(g) Procedure as to increased offers at court confirmation. Cf.

Section 873.730.
(h) Whether items of personal property are to be sold individually,
in a single lot, or in several lots. CEf. Sectlon 873.620.
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405-768 § 373.620

§ 873.620. Sale of property separately or as unit

873.620. (a) Unless the interests and rights of the partles will
be materially prejudiced thereby, the court shall order that distinct
lots or parcels of real property be sold separately.

(b) The court may order that the real and personal property or any

portion thereof be sold as a unit.

Comment. Subdivision (a) of Section 873.620 supersedes the last
portion of former Section 782.

Subdivision (b) is new. Under subdivision (b) where any real and
personal property is sold as a unit, they will be subject to a combined
offer or “one bid.” Cf. Prob. Code § 754.5.

405~769

b 873.630, Credit sales

873.630. The court may:

(a) Direct a sale on credit for the property or any part thereof,

(b) Prescribe such terms of credit as may be appropriate.

(¢) Approve or prescribe the terms of security to be taken upon the
sale, including the manner in which title to the security is to be
taken, whether in a single instrument or several instruments, accerding

to the interests of the parties.

Comment. Section 873.630 states the court's authority over pur-
chase money security in general terms. The subject was covered 1n
former Sections 773 and 776, which appeared to divide the authority
between the court and referee. The portion of former Section 776 that
referred to "unknown owners, infants, or parties out of the state" is

deleted as obsolete. Vhere there are minors or unknown owners, the
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§ 873.630
court may direct that a trustee or other fiduciary hold the security for
them and act on their behalf. See Section 873.810.

Under Section 873.630, if the court fails to prescribe the terms of

credit, the referee may accept offers with varying terms proposed.

405~770

§ 873.640, Uanner of notice of sale

873.640. (a) dHotice of the sale of real or personal property shall
be given in the manner required for notice of sale of like property upon
executlon. Such notice shall also te given to every party who has
appeared in the action and to such other interested pPersons as may have
requested the referee for special notice.

(b) Where real and personal Property are to be sold as a unit,
notice of the sale may be in the manner required for notice of sale of
real property alone.

(¢) The court may order such additional notice as 1t deems proper.

(d) Where the court orders a new sale of property pursuant to
Section 873,730 or Section 873.740, notice of sale shall be as provided

in this section.

Comment. Subdivision (a) of Section 873.640 continues the require-
ment of former Section 775 that real property be sold at public auction
"upon notice given in the manner required for the sale of real property
on execution.'" Subdivision (a) extends this provision to personal prop-
erty and to both public and private sales. Subdivision {a} substitutes
for the requirement found in the execution provisions (Section 692) that
notice be given to the debtor, a requirement that notice be given to
parties who have appeared and to other interested persons who have
requested notice. This preserves the right of interested persons to

recelve notice without imposing the burden of widespread notice to
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persons who may have no interest. It should be noted that inadequate
notice of sale to the parties or persons who have requested notice may
be a ground for setting aside the sale. See Section 873.730.

Subdivision (b) is new.

Subdivision (c) gilves the court discretion to require additional
notice. In some types of sales, the court may deem 1t desirable to
order such other types of notice as display or classified advertisement.

Subdivision (d) makes clear that, if at the confirmation hearing
the court orders a new sale, full notice of the sale must be given. This

continues a provision of former Section 784.

405-771

§ 873.650, Contents of notice of sale

873.650. (a} The court shall prescribe the contents of the notice
of sale, which shall include a description of the property, the time and
place of sale, and a statement of the principal terms of sale. In
addition to the principal terms of sale, the notice may refer to am
order of the court or to a written statement containing such information
which may be inspected at the place of business of the referee or his
attorney.

(b) A notice of private sale shall state a place where bids or
offers will be received and a day on or after which the sale will be

made.

Comment. Section 873.650 continues and expands the requirements of
former Sectioms 775 and 782 that the notice of sale contaln the prineci-
pal terms of sale,

Subdivision (a) requires a reference to the “time and place of
sale.” 1In the case of a private sale (subdivision (b)), the place of
sale will normally be the place of business of the referee. CE. Prob,
Code § 782,
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It should be noted that the court may permit variation from the
published terms of sale if to do so will benefit the parties and will
not prejudice the rights of other interested persons. See Section
873.730.

405-772

5 873,660, Sale of perishable property and securities

873.660. (a) The court may order securities listed on an estab-
lished stock or bond exchange, and personal property that is perishable,
that will depreciate in value if not promptly disposed of, or that will
incur loss or expense by being kept, to be sold upon such notice angd
conditions as may be approprilate.

(b) Unless otherwise ordered by the court, title to property sold
pursuant to this section passes without court confirmation. The referee
shall be responsible for the actual value of the propexrty untill, after

return and proper showing, the court approves the sale.
Comment. Section 873.660 is new; it is derived from Probate Code

Sections 770 and 771. The provisions of Section 873.660 apply notwith-
standing the other provisions of this chapter governing sales.

405-773

§ 873.670., Conduct of sale at public auction

873.670. (a) A sale at public auction to the highest bidder shall
be held in the county in which the action 1is pending or such other place
as may be specified by the court.

{b) Unless otherwise ordered by the court, personal property shall

be present at the sale,
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{c) The sale may be postponed by the referee by public declaration

as provided far sales upon execution,
Comment. Section 873.670, providing procedural detail for sales at

public auction, is new. It generally follows execution procedure. Cf,
Section 694,

405-774

§ 873.680. Conduct of sale at private sale

873.680. (a) A sale at private sale shall not be made before the
day specified in the notice of sale but shall be made within one year
thereafter.

(b) The bids or offers shall be in writing and left at the place
designated in the notice at any time after the first publication or, if

none, the posting of the notice.

Comment. Section 873.680 continues the substance of the last sen-
tence of former Sectlon 775, which provided for sales at private sale In
the manner required in private sales of real property of estates of
decedents. Section 873.680 incorporates the comparable provisioans from
Probate Code Sections 782 and 783.

405-775

% 873.690. Persons ineligible to purchase at sale

873.690. (a) The following persons shall not purchase property
sold in the action directly or indirectly:
(1) The referee.

(2) The attorney of a party.
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(3) The guardian of a party, unless for the benefit of his ward.
(b) All sales contrary to this section are void except that a sale
to a bona fide purchaser following a sale contrary to this section shall

not be disturbed.

Comment, Section 873,690 supersedes former Section 783. Because
the parties listed in this section may not purchase the property "directly
or Indirectly,” neither they nor persons for their benalf may purchase
the property,

Subdivision {a}(3) expands the coverage of former Section 783,
which barred the guardian of an infant in the sale of real pProperty, to
bar any guardian in the sale of any property.

It should be noted that Section 873.690 precludes the listed par-
ties only in partition sales. Sales made to enforce the lien of a
referee, attorney, or guardian ad litem imposed under this title are

sales in which those persons may be interested and may participate.

405-776

Article 3. Consummation of Sale

§ 873.710. Referee's report of sale

873.710. (a) Upon making a sale of property, the referee shall
report the sale to the court.

(b) The referee's report shall contain all of the following infor-
mation:

(1) A description of the property scld to each purchaser.

(2) The name of the purchaser.

{3) The sale price.

(4} The terms and conditions of the sale and the security, if any,
taken.
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(5) Any amounts payable to lienholders.

{6) A statement as to contractual or other arrangements or condi-
tions as to agents' cormissions.

{?) Any determination and recommendation as to opening and closing
public and private ways, roads, streets, and easements,

(8) Other material facts relevant to the sale and the confirmation

proceeding.

Comment. Section 873.710 continues the substance of the first
sentence of former Section 784 with the added requirements of paragraphs
{(5)-{8) of subdivision (b).

405-777

§ 873.720. Motion to confirm or set aside sale

373.720. (a) A purchaser, the referee, or any party may move the
court to confirm or set aside the sale.

(b) The moving party shall give not less than 10 days' notice of
motion to the other parties who have appeared and to the purchaser if he

is not the wmoving party.

Comment. Sectlon 873.720 contlnues the substance of the third

sentence of former Sectlon 784.

405-778

§ 873.730. Hearing on motion

873.730. (a) At the hearing, the court shall examine the report

and witnesses 1ln relation to the report.
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(b) The court may confirm the sale noctwithstanding a variance from
the prescribed terms of sale if to do so will be beneficial to the
parties and will not result in substantial prejudice to persoms inter-
ested in the sale,

(c} The court may vacate the sale and direct that a new sale be
made 1f it determines any of the following:

{1} The proceedings were unfair or notice of sale was not properly
given, If there is no finding at the hearing of unfairness or improper
notice, the sale may thereafter not be attacked on such grounds,

(2) The sale price is disproportionate to the value of the property.

(3) It appears that a new sale will yield a sum that exceeds the
sdle price by at least 10 percent on the first ten thousand dollars
($10,000) and five percent on the amount in excess thereof, determined

after a reasonable allowance for the expenses of a new sale.

Comment. Section 873.730 continues the fourth sentence of former
Sectlon 784 with the exceptions noted below. Unlike the former section,
subdivision (b} expressly authorizes confirmation of a sale that variles
from the published terms. Subdivision (c) makes the grounds for vacating
a sale independently sufficient. The provision for notice of resale is
found in Section 873.640, The 10-percent formula of former Section 784
is replaced by a 10~-5 formula derived from Probate Code Section 785,

Where a credit sale is returned to the court for confirmation, the
judge must determine whether the credit bidder is responsible before
confirming the sale, Cf. Section 873.740 (increased offers by "respon-
sible” bidder). Agents' commissions on the sale, 1f any, are fixed by
the court. See Section 873.745.
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405-780 S 873,740

§ B73.740. Increased offers

873.740. (a) If at the hearing under Section 873.730 a responsible
bidder makes a written increased offer that exceeds the sale price by at
least 10 percent on the first ten thousand dollars {($10,000) and five
percent on the amount in excess thereof, the court in its discretion may
do elther of the following:

(1) Vacate the sale and direct that a new sale be made.

(2) Vacate the sale, accept the increased offer, and confirm the
sale to the offerer.

(b) Except as provided in subdivision (c), the amount by which an
increased offer exceeds the sale price is determined on the basis of the
gross amount of the Increased offer including any commission on the
increased offer to which an agent may be entitled.

{c) Where in advance of sale the court has so ordered or the parties
have so agreed, 1f an increased offer is made by a party to the action
who is not represented by an agent, the amount by which an increased
offer of a non-party exceeds the sale price is determined on the basis
of the net amount of the increased offer excluding any commission on the

increased offer to which an agent may be entitled.

Comment., Section 873.740 supersedes the last sentence of former
Section 784. The increased offer criterion of subdivision (a) is changed
from the straight 10-percent formula of Section 784 to a 10~-5 formula
derived from Probate Code Section 785.

Subdivision (b) is new; the gross overbidding criterion is adopted
from the Probate Code,

Subdivision (c) codifiles the existing authority of the court sitting
as a court of equity to accept increased offers on a "net overbid"
basis., See generally, Estate of Cole, 124 Cal. App.2d 615, 269 P.2d 739
(1954). |
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404-340 ‘ s 873.745

§ 873.745. Agents' commissions on sale

873.745. The amount of agents' commissions on the sale, if any, is
fixed by the court and divided or limited in the manmer provided for

private sales of real property in decedents' estates.

Comment. Section 873.745 is new; it codifies the court's general
authority to fix, and, where necessary, limit and divide agents' com~
missions. Cf. Section 873.110 {services of third persons). Tor stat-
utory provisions as to agents' commissions in private sales of real

property in probate, see Probate Code Sections 760, 761, 761.5, and 785.

404-115

§ 873.750. Court order for collection of proceeds and transfer of

EI‘OEEI‘t ¥

873.750. {a) Upon confirmation of a sale, the court shall order

the referee to execute a conveyance or other instrument of transfer, to
collect the proceeds, take security, and perform other acts required to
consummate the sale.

(b} The order may direct the referee concerning the distribution,

deposit, or securing of sale deposits and sale proceeds.

Comment. Section 873,750 continues the substance of the first two
sentences of former Section 785 and supersedes former Section 777.
Section 873.750 states the court's authority in broader terms than the
former sections, which referred only to "proceeds of sale.” These are
to be distributed to the person entitled when the court directs or are
to be pald into court or deposited therein. However, substantial sums
may be held by the referee or others pending a sale. These funds, as
well as technical "proceeds of sale,' should be subject to the court's
order. For provisions concerning the disposition of the proceeds of

sale, see Article 4 (commencing with Section 373.810).

-3l



§ 873.760

404116

§ 873.760., Failure of purchaser to deliver proceeds

873.760. If the purchaser, after the confirmation of the sale,
fails to pay the sale price, the purchaser is subject to the courf's
jurisdiction and to further proceedings in the action. Upon such fail-
ure, a party, or the referee, may upon notice move the court to order
either of the following forms of relief:

(a) Resale of the property upon notice as provided in this chapter.
If any loss is occasloned thereby, the referee may recover the amount of
such loss and costs and expenses incurred, including a reasonable attor-
ney's fee, from the purchaser who failed to pay.

(b) Maintenance by the referee of an action against the purchaser
for the amount of the sale price. If the referee recovers Judgment, he

shall be awarded a reasonable attorney's fee against the purchase.

Couwment. Section 873.760 continues the substance of the last
sentence of former Section 785 with the added requirement of a court
order on noticed motion of either a party or the referee and with the
addition of express provisions for recovery of a reasonable attorney's
fee, To facilitate recovery under this section, the defaulting pur-

chaser remains subject to the jurisdiction of the court.

404-117

§ 873,770, Taking setoff from party purchaser

873.770, Vhere the purchaser is a party entitled to a share of the
proceeds of sale, the referece may:
(a) Take his receipt for so much of the proceeds of sale as belongs

to him.
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{b) Take his security, or other arrangement satisfactory to the
referee, for payment of amounts which are or may become due from him on
account of the expenses of sale, general costs of the action, and costs
of the reference.

Comment. Section 873.770 continues the substance of former Section
786 with the addition of subdivision (b), which provides for assurances

of payment of a share of the costs which may not be determined at the

time of sale.

405-464

§ 873.780. Court authority at closing

873.780. The court may make orders relating to the closing of a
sale after confirmation, including escrow and closing provisions and, 1f
the referee and purchaser so agree and the court upon noticed motion
determines it will not result in substantial prejudice to the parties,
may make adjustments varying the terms of sale based on after-discovered

defects.

Comment. Section 873,780 1s new. It recognizes that modern trans-
actions often involve, at closing, minor deviations or adjustments. The
court is expressly authorized to pass upon them.

404-120

5 873.790. Conveyance of the property

873,790. (a) Upon fulfillment of the terms of sale, the referee
shall execute a conveyance or other instrument of transfer to the pur-

chaser.
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{b) The conveyance or transfer of real property and the order au-
thorizing such conveyance or transfer shall be recorded in each county

in which the property is located.

Comment. Subdivision (a) of Section 873.790 is new. Subdivision

{b) continues the substance of the first porticn of former Section 787.

404-122

Article 4. Disposition of Proceeds of Sale

§ 873.810. Court order of disbursement

873.810. The court shall orderrthe proceeds of gale and any secur-
ity therefor to be pald, transferred, deposited in court, placed in
trust, or invested in State of California or UnitedlStates government

~obligations or interest-bearing accounts in an institution whosze accounts
are 1lnsured by an agency of the federal government, to or for the bene~
fit of the persons in interest entitled thereto, as uay be appropriate

or as specifically provided in this article,

Comment. BSection 873.810 supersedes former Sections 773 and 788.
The portion of former Section 773 providing for deposit of proceeds in
court 1f no other direction 1s given 1s not continued. Under Section
873,810, the court must affirmatively specify the disposition of the
proceeds, including proceeds for the shares of unknown owners. Cf.
former Section 780. It should be noted that amounts invested in interest-
bearing accounts under this section may exceed the amount insured by an
agency of the federal government provided that the accounts are in an

institution which carries such insured accounts.
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404-123 § 873.820

§ 873,820. Application of proceeds of sale

§73.820. The proceeds of sale for any property soid shall be
applied in the following order:

(a) To pay the expenses of sale.

(b) To pay the other costs of partition in whole or in part or to
secure any cost of partition later allowed.

(c) To pay any liens of parties on the property in their order of
priority except liens which under the terms of sale are to remaln on the
property,

(d) The residue among the parties in proportion to their shares as

determined by the court.

Comment, Section 373.820 continues the substance of former Section
771 and extends it to the sale of unencumbered as well as encumbered
property. The provision formerly found in Section 771, requiring pay-
ment of liens prior to the lien upon which the owner's title is based,
is not continued since the provision formerly found in Section 752 for
partition by a lienholder is not continued. See Comment to Section
872,210,

The preference for payment of the expenses of sale in subdivision
(a) 1s new. For the costs of partition (subdivision (b)), see Chapter 8
(commencing with Section 874.010).

404-338

§ 873.830. Setoff in lieu of payment of estate for life or years

873.830. Where a part only of the property is sold, 3 tenant for
life or years in an undivided share of the whole property may have his
estate set off in any part of the property not sold by way of complete

or partial satisfaction of his share of the proceeds.
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Comment. Section 873.830 continues the substance of former Section
770.

404-339

§ 873.840, Treatment of successive estates

873.840. (a) The court shall ascertain the proportion of the pro-
ceeds of sale that will be a just and reasonable sum for the satisfac~
tion of the estate of a tenant for life or years and shall order such
amount distributed to him or held for his benefit,

(b) The court shall ascertain the proportional value of any vested
or contingent future right or estate in the property and shall direct
Such proportion of the proceeds of sale to be distributed, secured, or
held ir such a manner as to protect the rights and interests of the
parties.

(c) Notwithstanding any other provision of this section, in the
case of an estate for life or defeasible estate with remalnder over, the
court may direct that the entire proceeds of sale be placed 1n trust as
provided in this section upon a showing that the establishment of such a
trust is economically feasible and will serve the best interests of the
parties. The court shall appoint a trustee, upon security satisfactory
to the court, who under court supervision shall invest and reinvest the
proceeds, pay the income of the investments, if any, to the life tenant
or owner of the defeasible interest, and upon termination of the life or
defeasible estate, deliver or pay the corpus of the trust estate to the

remainderman. The court shall retain jurisdiction over the settlement
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of the accounts of the trustee and in all matters necessary for the
proper administration of the trust and the final distribution of the

trust fund,

Comment. Subdivisfon (a) of Section 873.840 supersedes former
Sections 778-780. Particular aspects of the former sections are pre-
served in other provisions. See Sections 872.520 (protection of inter-
ests of unknown owners), 872.640 (interests of unknown owners considered
together), 873.820 (proportionate allocation after costs and expenses).
The provision in former Section 778 for presale estimate of the value of
a tenancy for life or years which the owner may “consent" to accept 1s
not continued because it is inappropriate under modern condltions,

Subdivision (b} continues the substance of the first portion of
former Section 781 and the last portion of former Section 766(2).

Subdivision (c) supersedes the last portion of former Section 781.
It makes clear that imposition of a trust under its terms is not manda~
tory in all cases but is discretionary with the court, and then only 1if
the establishment of a trust is both practical and desirable. Contrast
Estate of Glacomelos, 192 Cal, App.2d 244, 13 Cal. Rptr. 245 (196}) (im-

position of trust mandatory). Investment under this subdivision may be

by purchase of other property for use of the parties where appropriate.
It should be noted that, in the case of successive life or defeasible
estates, the court may be required to formulate a more complex formula
for investment and distribution than is specified in the statute,
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405=-933 5 873,910

CHAPTER 7. PARTITION BY APPRAISAL

§ 873.910. Apreement of parties to partition by appraisal

873.910. When the interests of all parties are undisputed or have
been adjudicated, the parties may agree upon a partition by appraisal

pursuant to this chapter.

Comment. Section 873.910 and the other sections in this chapter
are new. The purpose of this chapter 1s to provide an alternative
method of partition for coowners who are willing to agree to the wmethod.
A guardian ad litem may be appointed to represent contingent interests
and may agree to the procedure under this chapter on their behalf. A
statutory procedure based upon appraisal by a referee, with court super-
vision, may in some situations serve the interests of parties who find
themselves in disagreement since an acquisition method does not 1nvolve
the same tax consequences as a partition sale. See 3 J. Rabkin & M.
Johnson, Federal Income, Gift and Estate Taxation, § 43.01.

Although the same result can be accomplished by an agreement to
arbitrate, the authority of the court under this chapter is much broader

than in case of arbirration.

405-984

§ 873.920. Contents of agreement

873.920. The agreement shall be in writing filed with the clerk of
court and shall include:

(a) A description of the property;

(b} The names of the parties and their interests;

{¢) The names of the parties who are willing to acquire the interests;

(d) Whether one or three referees shall be appointed, and the name

or names of a person or persons to whose appointment the parties consent;
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§ 873.920

(e) The date or dates as of which the interests to be acquired are
to be appraised:

(f) Other terms mutually agreed upon which may include, but not by
linitation, provisions as to abandonment of the action 1f the appraised
value of the interests to be acquired exceeds a stated anount; required
deposits on account of purchase price; terms of any credit; title and
objections to title; and payment of the expenses of the proceedure

authorized by this chapter and of costs of the action.
Comment., Section 873.920 is new. It establishes the framework for

the agreement of the parties without, however, providing a fixed form of

agreement.,

40G5-985

§ 873.930. Court approval of agreement

873.930. If the court determines that the agreement complies with
Section 873.920 and that the terms and conditions are equitable, it
shall approve the agreement and stay any pendirg division or sale of the

property.,

Comment. Sectlon 873.930 is new. The court, as a court of equity,
may exerclse a sound discretion 1n approving or refusing to approve a
particular agreement.

405-986

§ B73.940. Referee

873.940. The court shall appoint one referee or, if provided in

the agreement, three referees to appraise the property and the interests
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involved. The referee shall report his findings and valuations to the

court by report in writing filed with the clerk.

Comment. Section 873.940 is new. It follows other partition

Procedures with respect to the referee's report.

§ 873.950. lotion to confirm, modify, or set aside report

873.950. Any party to the agreement or the referee, upon 10 days'
notice to the other parties to the agreement and to the referee, if he
is not the moving party, may move the court to confirm, modify, or set

aside the report.

Comment. Section 373.950 is new. It follows other partition

procedures with respect to moving the referee's report for hearing.

405-987

§ 873.960, Hearing on referee's report

873.960. At the hearing, the court shall examine the report and
witnesses. If the court finds that the proceedings have been regularly
conducted, that transfer of title to the interests may regularly be
made, and that no facts appear which would make such transfer inequitable,
it shall confirm the report and order the interests transferred to the
acquiring parties in proportion to their respective interests, or in
such other proportion as 1s set out in the agreement. The court order
is contingent upon payment of the amounts fixed as the purchase price
and any other amounts required by the agreement, the giving of any

required security, and payment by the parties of the expenses of the
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¢ 873,960

procedure authorized by this chapter and of the general costs of the
action or an appropriate share thereof.

Comment. Sectifon 873.960 is new. It vests the court with equi-
table power to refuse to permit consummation of the transaction where it

would be inequitable. The parties contract in the light of this power

of the court,

405-938

§ 873.970. Effect of apreement

873.970. The agreement binds the helrs, executors, administrators,
successors, and assigns of the parties. In the event of default, the
aggrieved parties may specifically enforce the agreement by further
pPtoceedings In the action or may pursue any other remedy they may have
at law or in equity,

Comment. Section 873,970 1s new. Subject to the provisions of
this chapter, the agreement is binding. Even though the subject may be

personal property, the agreement is specifically enforceable if the

innocent party elects this remedy.

405-989

§ 873.980, Relation of agreement to other remedies

873.980. The provisions of this chapter are cumulative and if, for
default or other cause, Interests are not transferred and acquired
pursuant to thils chapter, the parties may pursue their other rights of

partition, subject to Section 873.970.
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¥ 873.980

Coument. Section 873.980 is new. If the Proceeding aborts or is

not carried out, the parties are not prejudiced as to their normal

rights of partition, except that an innocent party may elect to proceed

under the agreement pursuant to Section 873,970,
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404-343 6874.010

CHAPTER 3. COSTS OF PARTITION

Article 1. Allovance and Apportionment of

Costs of Partition

$ 874.010, Costs incurred in partition action

874.010. The costs of partition include:

{a} Reascnable attorney's fees incurred or paid by a party for the
common benefit,

{(b) The fee and expenses of the referece.

{c) The compensation provided by contract for services of a sur-
veyor or other person employed by the refereze in the action.

(d) The reasonable costs of a title report procured pursuant to
Section 872.220 with interest thereon at the legal rate from the time of
payment or, 1f paid before commencement of the action, from the time of
commencenment of the actlon.

(e) Other disbursements or expenses found by the court to have been

incurred or paid for the common benefit,

Comment. Section 874.010 is a statement of the "common benefit"
rule applicable in partition actions. The listing in this section is
illustrative only, and the costs of partition include other expenses or
disbursements, of a like or different kind, found by the court to have
been incurred or paid for the common benefit. See Subdivision (e).
Section 874.01C is supplemented by Section 874.020 (costs incurred in

related action).

Subdivision (a) continues the substance of a portion of former Sec-

tion 796.
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§ 874.010

Subdivision (b} continues a portion of former Section 768. The
reference in the former section to the fee allowed by the court "in its
discretion” 1s not continued since the fee must be a "reasonable sum"
pursuant to Section 1023,

Subdivision (c) continues a portion of former Section 763.

Subdivision (d) continues the substance of a portion of former Sec-
tion 799,

Subdivision (e) is new; it is derived from former Section 796.

§ 874.020., Costs incurred 1n related action

874.020. The costs of partition include reasonable expenses, inclu-
ding attorney's fees, necessarily incurred by a party for the common
benefit in prosecuting or defending other actions or other proceedings
for the protection, confirmation, or perfection of title, setting the
boundaries, or making a survey of the property, with interest thereon at

the legal rate from the time of making the expenditures.

Comment. Section 874.020 supplements Section 874.010 (costs in~-
curred in partition action). It is derived from a portion of former
Section 798. The requirement of the former section that tihe expenses be
pleaded is elininated; the expenses are presented and allowed Just as
other costs in the action. The exclusion of recovery of attorneys' fees

found in the former section is likewise eliminated.

§ 874.030. Interest on disbursements

874.030. Where disbursements have been made by a party under the
direction of the court, interest at the legal rate shall be allowed

thereon from the time of making such disbursements.

Comment. Section 374.030 continues the substance of former Section
301.
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404-362 § 874.040

§ B74.040. Court apportionment of COStsS

874.040. Except as otherwise provided in this article, the court
shall apportion the costs of partition among the parties in proportion

to their interests or make such other apportionment as may be equitable.

Comment. Section 874.040 supersedes the first portion of former
Section 796. It applies the principle stated in the former section to
cases where the property is sold as well as to cthose where it is divided,
The general rule stated in Section 874.040 1s qualified by Section
874,050,

Althougn normally the costs of partition are apportioned in pro-
portion to the interests of the parties, there may be cases in which
some other arrangement will be equitable. Where litigation for the
cowmon benefit arises amounp only some of the parties, or where the in-
terests of the parties in all items, lots, or parcels of property are
not identical, the court may segregate the costs of partition to the
extent practicable and apportion a part among particular parties only.

Cf. former Section 796 (last sentence).

404~1364

§ 874.050, Apportionment involving future interests

874.050. (a) The court may order that the share of the costs
apportioned to a future interest be paid by other parties to the action
or by the persons who are then the Presumptive owners of the furure
interest,

(b} Where the court orders payment pursuant to this section, such
payment 1s subject to a righrt of reimbursement, with interest at the

legal rate, secured by a charge upon the future interest.

Comment. Section 874.050 is new. Where a share of the costs is
apportioned to a future interest, the amount is discounted based on the

present value of the future interest.
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404-365 § 374,110

Article 2. Payment of Costs of Partition

$ 874,110, Payment by parties

874.110. (a) The costs of partition as apportioned by the court
may be ordered paid in whole or part prior to judgment.
(b) Any costs that remain unpaid shall be included and speclfied in

the judpgment.

Comment. Section 874.110 supersedes portions of former Section
796, While subdivision (a) requires payment by tihe parties, it should
be noted that, in the case of sale of the property, the proceeds are to
be applied first to discharpe the costs of partition before disbursement
to the parties. Section 373.820.

Subdivision (b) requires the judgment to list only amounts remain-
ing unpaid rather than all amounts apportioned to the parties under the

former provision. See also former Section 798.

404~366

§ 874.120. Lien for costs

A74.120. (a) The costs shall be a lien on the share of the party
specified.
(b) A lien imposed by this section has priority over any other lien

on the share except those imposed under this section.
Comment, Subdivision (3) of Section £74.120 continues a portion of

former Sections 796 and 798. Subdivision (b) is derived from former
Section 769.
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404m367 § 574.130

§ 874.130. Enforcement of lien

674,130, Upon application of a person entitled to a lien imposed
under this article and upon a showing of good cause, the court may order
a sale of the property before or after Judgment for the benefit of all
such lien claimants without priority amonz them,

Comment. Section 874.130 is new, Liens imposed under this article
have priority over all other liens but have no priority among them-

selves, The remedies provided in this section and in Sectilon 874.140

are cumulative,

404-368

§ 874.140. Execution to enforce judgment

874.140. A judgment for unpaid costs of partition may be enforced
by the person entitled to the costs by execution against the share of
the party specified in the ludgment or against other property of the
party.

Comment. Section 874.140 contlnues the substance of a portion of

former Section 796. Cf. Section 798. The remedies provided in this

section and in Sectioen 874.130 are cumnulative,.
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404-~370 § 874.210

CHAPTER 9, JUDGEIENT

§ 874.21G. Persons bound by judgment

874.210. The judgment in the action is binding and conclusive on
all of the following:

(a) All persons known and unknown who were parties to the action
and who have or claim any interest in the property, whether present or
future, vested or contingent, legal or beneficial, several or undivided.

(b) All persons not in being or not ascertainable at the time
judgment is entered who have any remainder interest in the property, or
any part thereof, after the determination of a particular estate therein
and who by any contingency may be entitled to a beneficial interest in
the property, provided the judge shall make appropriate provision for
the protection of such interests.

(c¢) All persons who were not parties to the action and who have or
claim any interest in the property which was not of record at the time
the 118 pendens was filed, or if none was filed, at the time the Judg-
ment was recorded.

{d) All persons claiming under any of the foregoilng persons.

Comment. Section 874.210 supersedes portions of former Sections
766 and 787.

Subdivision (a) makes clear that all parties to the action are
bound by the judgment, including the heirs of a decedent Joined pursuant
to Section 872.530 and unknown persons joined pursuant to Section 872.550.
Subdivision (a) supersedes former Section 766(1), (3) and the first
portion of former Section 787.

Subdivision (b) continues the substance of former Section 766(2).

Subdivision (c) supersedes the last portion of former Section 787.
For an exception to subdivision (c), see Section 874.230 (unrecorded

interests known to plaintiff}.



§ 874,210

Subdivision (d) supersedes former Section 766(4) and the middle

portion of former Section 737.

404-371

§ 574.220. Persons not bound by judgment

874.220, The judgment does not affect the interest of any person
who was not a party to the action and who had an interest of record in
the property or part thereof at the time the lis pendens was filed, or

if none was filed, at the time the judgment was recorded.

Comment. Section 874.220 is new.

404~372

§ 874.230. Vorecorded interests known to plalntiff

874.230. HNotwithstanding Section 874,210, where an occupant or
other person having or claiming an unrecorded interest in the property
or part thereof was not a party to the action but the occupancy reason—
ably should have been known or the existence or claim of the interest
was actually known to the plaintiff at any time before entry of the
interlocutory judgment of partition, the judgment does not affect the
interest of such occﬁpant or other person in the portion of the property

or proceeds of sale thereof allocated to the plaintiff.

Comment. Section 874.230 is new. It is intended to implement the
requirement of Section 872.510, nmaking mandatory on the plaintiff the
joinder of all persons “actually known" to the plaintiff having or
claiming an interest in the property or part thereof as to which par-

tition is sought.
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§ B74.230

Sectlon 874.230 is an exception to the rule stated in Section
874.210(c) that the judgment binds all persons having unrecerded interests
in the property. It should be noted that Section 374.230 makes the
Judgment not conclusive only with respect to the share of the plaintiff.

The portions of the property allocated to other parties in case of &
division, or the entire property in case of a sale to a bona fide purchaser,

are free of the unrecorded interests.

404-160

OPERATIVE DATE; APPLICATION TO PEWDIHG ACTIONS

(a) This act becomes operative January 1, 1977.

{b) Subject to sqbdivisions {c), (d), and (e), in the case of an
action commenced prior to the operative date, this act upon the operative
date applies to the actlon unless in the opinion of the trial court
application of a particular provision would be materially inconsistent
with the proceedings theretofore had or would substantially interfere
with the effective conduct of the action or the rights of the parties or
other interested persons, 1n which case the particular provision does
not apply and the law applicable thereto prior to the operative date
applies,

{c) Code of Civil Procedure Sections 872.210 and 872.710 do not
apply to an action commenced prior to the operative date.

{d) If, on the operative date, summons was lssued but not served in
an action, service and proof of service may be made pursuant to the law
applicable thereto prior to the operative date.

(e} If, on the operative date, securities have been taken, invest-
ments made, or funds deposited pursuant to former Code of Civil! Pro-

cedure Sections 777, 788, 793, or 794, or a trust has been established

-80~



OPERATIVE DAT:L

Pursuant to former Code of Civil Procedure Section 784, the trial court
retains jurisdiction as provided under the law applicable thereto prior
to the operative date. The trial court, upon reasonable notice and
opportunity to be heard and 1f it appears in the best interests of the
parties and other interested persons, may order that securities, invest-
ments, or funds held by the county clerk be assigned, delivered, or paid
over Lo a trustee or agent, or otherwise transferred from the name or

custody of the county clerk.
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Civil Code § 1354 {amended)

135%. {a) Except as provided in Beesiem-752b-ef-the-Code-of-Civil

Proeedure this section , the common areas shall remain undivided, and there

shall be mo judlcial partition thereof. Nothing herein shall be deemed to
prevent partition of & cotensncy in a condominium.

(b) The owner of & condominium 11:5&_ condominium project ma;r_m'a-intain

a partition action as to the entire project as 1f the owners of all of the

condominiums in the project were tenants in common in the entire project

in the same proporiion gs their interesis in the common areas. —The court

shall oﬂer partition under this guﬁ;liﬁsion on_lw' gale of the entire

condominium project and only upon a showlag of one of the following:

(1) More then three years before the ﬂiinﬁ_ccf the action, the project

- was_demaged or destrojyed 80 that. a material prt wag mﬁered unfit for its

prior use, and the grageet has not bSLmyuilt or re@irea substantially

to 1ts state prior 0 'hhe damage or des‘bructipp.

{(2) Threeofourths or. more of 'bhe p_z_glect is deatrgygd or_substantially

damaged and condominlum owners holdgg ;ln aggragate more than & 50-percent

interest in the common aress oppose reppir or restoration of the project,

_{_3) The project has been in ezi,aitencé more than 50 yeers, is obgolete

and uneconcmic, and condominium owners ;:olﬂ:l.gr in aggregate more than a

50-percent interest in the common areas: oppose repair or restoration of the

project.
(4) The conditions for such a salh, get forth in restrictions entered

into with respect to the project pursuant to Section 1355, have been met.

Comment. Sectlon 1354 is emended to incorporate the substance of former

Code of (Cilvil Procedure Section 752b, vwhich is repealed.
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Civil Code § 1355 (technxca_l amendment )

1355. The owner of a project shall, prior to the conveyance o:‘ any
condominium therein, record a declaration of restrictions relating to such
project, which restrictions shall be enforceable equitable servitudes
where reasonable, and shall imre to and bind all owners of condominiums in
the prolect. Such servitudes, unless otlierwise provided, may be enforced
by any owner of & condominium in the project, and may provide, among other
things: (

(a) For the management of the project by one or more of the following

management bodles; the condominium cwvuers, a board of governors elected by
the owners, or a management agent elected by the owners or the board

or named in the declarations; for voting ma.jorities, quorums,
notices, meeting dates, and other rules governing such body or bodies; snd

for recordation from time to time, as rrovided for in the declaration,of
certificates of identity of the persons then composing such mamgément body
or bodles, which certificates shall be conclusive evidence thereor in favor
of any person relying thereon in good faith.

(b) As to any such management Tody:

(1) Por the powers thereof, 1acluding power to enforce the provisions
of the declaration of restrictions; |

{2) For maintenancé by it of fire, casualty, liability, workmen's
compensation and other insurance insuring -eondominium'owners, and for bonding
of the members of any management body;

(3) Por provision by it of and paymaht by it for maintenance, utility,
gardening and other services benefiting the common areas; for employment of
personnel necessary for operation of the building, and legﬁl and accounting

services;




TN

(4#) For purchase by it of materials » supplies and the 1ike and for
maintenance and repair of the common areas;

(5) Por payment by it of taxes and spécial aseessments which would
be a lien upon the entire project or comon areas, and for disdharge by it
of any lien or encumbrance levied against the entire project or common areas;

(6} For payment by 1t for reconstruction of any portion or portions of
the project damaged or destroyed;

(7} For delegation by it of its povers;

(8) For entry by it or its-agents inta any unit when necessary in
connection with maintemance or construction for which such body is respon~
gible;

(9) For an irrevocable pdwei- of attorney to the management body to
sell the eﬁtire Project for the benefit of all of the owners thereof when
pertition’ of the project may be hag under Sécti.o_n ?Sib&a!j‘-thé-@sie»oi-ﬁﬁl
Pro¢edure 1354 , which said power shall: (1) ve binding upon all of the
owners, whether they 'asSuine'- the obligations of the restrictions or not; {11)
if so provided in the declardtion, be exercisable by less than all (but not
less than & majority) of the management body; (111) ve exercisable only after
recordation of a certificate by those vho have power to exercise it that said
power is properly exercisable hereunder, which ecertificate shall be conclu-
sive evidence thereof in favor of any perﬁon relying thereon in éobd faith.

(¢} For amendments .of such restrictions which amendments, if reasopable
and made upon vote or consent of not less than a majority in interest of the
owners in the project given after reaspnable notice, shall be binding upon
every owner and every condohinium__sub,ject thereto whether the burdens thereon
are increased or decreased thereby, and whether the owner of each and every
condominium consents thereto or Bot.

i
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(&) For independent audit of the sccounts of any management body.
(e)(1) For reasonable assessments to meet authorized expenditures of

any management body, and for a reaaonablé method for notice end levy thereof,

‘each condominium to be assessed separately for its share of such expenses

in proportion (unless otherwise provided) to its owner's fractiomal interest
in any common areas;

(2) Por the subordination of the liens securing such assessments to
other liens either generally or“specificélly described.

(£) For the conditions upon which partition may be had of the project
pursuant to Section ?Sah-af;the-sqde-ef-Eivii-?yseedu!e 532& + Buch right
to partition may be conditioned upon failure of the condowinium owners to
elect to rebuild within & certain period, specified inadequacy of insurance
proceeds, spepitied damage to the building, a decision of an arbitrator, or
upon any other reasomable condition.

(g) For restrictions upon the sever;bility of the Eomponent interests
in real proﬁerty which comprise a condominium as defined in Section 783 of
the Civil Code. Such xestrictions shall fiot be deemed conditions repugnant
to the interest created within the meaning of Section 71l,°f the Civil Code;
provided, bovever, that no such restrictions shall extend beyond the peried
in which the right to partition a project 1s susyended under Section 752b

of-the-Gode-ef-Civil-Procedure 1354 .

Code of Civil PTﬂcedure §§ 752-801 [repealed)

Chapter h {commencing with Section 752) of Title 10 of Part 2 of the
Code of Civil Procedure is repealed.

Comment. Sectlons 752-801 are replaced by Title 10.5 (commercing with.
Section 872.010) of: Part 2. The text of the repealed sections and theipr
tioe &a_ o8t oub 1n the Appendiz - 5

i

present dispes:




Code of Civil Procedure § 801.13 (amended)

801413. If the court orders a sale of the property or a partition
thereof, the same shall be made in accordance with the provisions of

€hapser-Uy Title 46y 0.5 (commencing with Section 872.01C) of Part 2 ef-ihe

€ede-of-Civil-Preeedure , except thﬁt 2-faJ--The-couri-my-appoiai-one
referec-instend-of-three;-and-{b) prbceeds of sale belonging to unknown
defendants or defendants whose identities or whereabouts ere unsscertained
shall be pald to the public officer who is the custodian of the funds
collected on such public improvement ass¢ssments, bonds or certificetes of

sale, to be held by him as in like instences of collection.

Comment. Former subdivision {a) of Section 801.13 is deleted since
the gene¥sl partition 1aw\ptovides Por appointment of a single referee. See

Bection 873.010.

Revenue & Taxation ch§4§;§2§5 (amended)

3965. If the court orders a sale of the property or a partition there-

of, the same shall be made in accordance with the provisions of Ghapsex-ly

Title 10y ILﬁ(ccmmencingégith Section 8723010)rbf Part 2 of the Code of
Civil Procedure, except that 4 i

{a)--Qhe-eourt-maybappeint-aae-referge-instead-ef-three;-aad




{b)-Preeeeds proceeds of sale belonging to unknown special assessment
owners, or persons claiming an interest in said special agsessments, ghall
be paid to the treasurer, to be heid by him as in like instances of collec-

tions by said treasurer of speclal assessments.

Comment. Former subdivision (a) of Section 3965 is deleted since the general

partition law provides for appointment of a single referee. See Code Civ.

Proc. § 873.010.
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thcm haw: an estate of mh-.rllancc, or for !ll‘c or hvm or for yeéurs, of whcu rea! pmpert)r is | IN
subject 10 a life estate with remainder dver, an actiop may be brought by one or more of such _ S
© persons; or, where property Is subject to a life estate with remaiuder over, by (he life tenant, | STRIXBOUT
‘or where reaI property is subjcct 10 & lien: on a pamy with that on whlch tbe owncr 8 title is '

Corment. The fdrtioﬁ of fbrﬁerﬂféefion 752 that specified the
interests in real property entit_léd td maintair_i' a partition action is
contimed in Section 572 210 ereveii, ‘tﬁe'provisian enabling part:l.-'
tion hy the owvner-of a 1ien on & pnz-iizy with thut on which the mmer"l
title 15 based 1! not continued. 11: had axtmlr lin:l.ted &ppl:lmtion
and representeﬁ a. departure fron the deneral mle t&at mly aubstnnti.al
interests in property mey cml pﬂrti.tion. =

The portiom of former Section ?93 th:t. pwriéad a st&nﬁarﬂ for sale
or division of property in 8 partition actien is mpeznﬁed by Sections

B72.810-872.830.




Code of Civil Procedure § 7528 (repealed)

o

F5der — : : Where—severnd

‘ B B + 4 - \

more such co-owners for a partition thereol: or i case partition cannot be had without great
. prth_m: lo the owners, for the sile thereol, and paitition of the proveels according to the
respective interests of _mu- pitrties. In all xuch actions the proyisions of this ebapler shall

mw _
STRIKEOIT

Comment. The portion of former Secti{bn 752a that specified that the
co-owner of personal property is ént:l:li‘ed to maintain a pirtition action
1¢ continued in Section 872.210. The portim that provided a standard
for sale or division of the property is superssded by Sections 872.810-

872.830. : B
The second sentence of former Section 752a i continued in Section
872.020. - o o |
| The thizd sentence of former Section 752a is eontinued in Ssction |
e S72.2%0. . . | | | ‘5

Code of Civil Procedure § 7520 (repealed) .

.y

 defined in Section 1350 of the Civil Code, an action'may be browght by one or more of such

‘persons for partition thercol by sale of the entire project,, as if the owners of all of the
condominiums in such project were tenanis-in-commes’ in the ‘entive project in the same ﬁLL
proportion as their interosts in {he conmmon arens, provided, however, that & partition shall be :
made only upon the showing that (1) three years after dataage of destruction: 10 the projeot ll) .
which renders a materinl part thereof unfit for its use prior thetato, the project has not been. ’ |
sebuilt or repaired substantially to its ‘stale-prior to s damage or destruction, or {2) that |
three-fourths or more of the project has been destrayed or substantiatly damaged, and that m-m M ‘
condominium owners holding in aggregale. wnore than a 50 percent intercst in tlie common
areas arc opposed to repair of restoration of the project, or (3) that the psoject has been in
existence i excess of 50 years; that it is obsolele and uneconomic, and thet condominium
owncrs holding in aggregate more than a 50 percenit intersst -in the common arcas are
opposed to repair or restoration-of the project; or {4) that conditices for-such a partition by

. sale set forth in restrictions ertered into with respsct to” suck prejest, pursuant 1o the

l E.sl -| e i 1 i . - .

gmanl:. Former Section 752b 1s cont:!.nuﬁd in Qivil Code Section 1354,
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Code of Civil Procedure § 753 (repealed)

50
- whether such persons are known or unknmvn. muost 'bc scl forth in- lhe cnrmp]amt as far as i
- known to the plaintiff; and if one or more of the partles. of the share or guantity of interest of

any of the parties, is unknown to the plaintiff, or is wiicertain or contingent, or the nwm:rsiup
of thc mhcmance dcpends upon an exccumry dewqe. or the remauzder is a contmgem

AN
TRIRET

Comment. The first portion of fon;ur Section ?53, raquir:l.ns that

the interests of :11 persons in thé ptopurty be set forth in the cmplaint. T
ie superseded by subdivision (c) of Section 8?2.230. The 1;;1; portion -of Co
former Section 753, requiring that the cmplaint set forth ldditiem

information as to parties who are uulmm or- irhnu intcnsta are uncirtain.

1is continued and bxudetwd in Section 872 520. '

Code of Civil !‘rOceduz-g ;5 753.1 {re led)

bntil it shail not bc NeCessary 16 name as pamm dcfmﬂam pcmns whns: mly mterest in thc
property is that of a lessce, royalty-owner, lessor-owner of other real property i the
oommumty. uait or pnulcdrarca. or workmg lntcrest wmler ar permas_ clatmmg uwder‘any of

pLLw
SIRIKEMT

Comment, . romr- séction 753 1, uking it- mmury to name -

as defendants certain peraana ming oil and ﬂl !.ntereatu, is con-

tirmed in Bection 872. 5&0.
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Code of Civil Procedure § 754 (repealed)

Comment. Former Section-754& 1s.sui:arseqed by Section BTé.le.

.- H
;

Code of Civil Procedure § 755 {repealed)

% . . . a4l - n , H . ’ 5 . . BLL fm
" the county. or of flic seversi countiss in which the property is silusted, a2 3 - _
the county, or of the seversl coun tn‘c}s‘nf iy o Ton s Koo, the gmwmr |

.the recorder of ) eril ¢ ‘
notice af the pendency of the sction, contamng the g
ohject of the action, and a dg@:criptim of the proporty t_o be

aflected thereby. From the time of

' etion: .

Commant, The porti_on of former See_ét:l.on 7557‘_plac:ln_g juriadiction
over partition actions in the superfor court 1s continued in Section
872,110, The portion of former Section 755 ralating to the lis pendens
is continued in Section 872, 3sp, o no -

Code of 'civ:l.i,?roce&u"re § 756 (,re;ealedz‘
256 S

ALL W

(ieﬁ:dhnl i thmp'ii'”nl' d ﬁhcii th‘ia'i“:;"' T o - in "
! ‘ v and: , hatisome person hes or claims ain interist
or lien upon ﬂje_ property whose name iz unknnwp, to {he plainiT; the sumimons mu::; ?:;L\; & _ SIRIKW‘H'
Catment. The first portion of former Section 756 is superssded by
C Section 872.310; the last portion is continued in Seétim 872.520.




( Code of Civil Procedure § 757 (repealed)

99, e ALL Y

i:aj'lidavit,' the summons may be served on such unknown party by publication. When PITRIKEDUT
- publication is made pursuant to this section or as lo & known party, pursuint 1o Sgcﬁon '

. !. ' '
Comment. The Firse sentence of fot‘ni&er Section 757 is superseded by

Section 872.310. The mecond sentence of former Section 757 is supergeded
by Section 87p. 320, ' : - : | !

N

Code of Civil Procedure §758 {repealed)’ j

‘_ " il » T ! - ] : " . ’ . M HU
the complaint. Otherwise, he must controvert such of the allegations of the complaint as he
does not wish to be taken ss admitted, and must set forth his estate or interest in the 'EW‘KEWT-

property, and if he claims, a lien thereon must state the date and character of the len and the
amount remaining due, and whether he has any addirional security therefor, and if s0, its

Comment, The first santence of fomer;'Secticn 758 is not continued;
the consequence of the failure of a defendant to answer is covered
generally in Section $31.2Z0. '

The portion of tha second sentence of Efom‘er Section 758, requiring
the defendant to controvert material alleaair.ions of the complaint and
to allege his interest in the property, im continued in Section 872.410.
The portion of the second sa'ntence; requiriﬁg the defendant to state
information relating to any lien he may liavé, is continued in Section

< - 872.520; the wativer provision, however, is omitted because it was unduly harsh.




Code of Civil Procedure § 759 {repealed)

3 |
mas:rleheﬁ; in issue, trzed and determmed in sueh achon and when ' fq’\k !
8 of the premises is necessary, the title must be ascertained b / ;
proof to the satisfaction of the court before e sale can be ordered, " - |
except ‘that where there are severa.l unknowh S TRIKE ouYy f

pﬂ‘sons havmg an mter-

Cosment. The portion cf furmer saectim 759 that provided for the
detemination of the rights of the paﬂt;ies 1is cuntinue& in Section 872, 610
The portian that required aacertaimnem of title in case of a sale of the
property is superseded by Section 872 620, ruquiring aseertaiment of
title generally to the extent necesury to grant appropriate relief. The

porticn that permitted ccmsideratian ut‘ the rights of unknown persona

N

together is continued in Sectim 572.611-0

Code 8f Civil Procedure § 760 (repealed)
"-uﬁ) - l.'l \ : ‘ N E N
fon of the Cnurt, impracncable or hlghly mc-:’pnvement to make a com-
plete partition, in the first instance, among 31l'the parties fn interest,
the Court may first ascertain and determine the sharcs or mt(.rest1

respectively held by the original co-tenants) and- ﬂmreupon adjudge
and cause a partition to be made, as if- such original co-tpnatits were

o

the parties, and sole pamﬁ in-interest, and the only purties to the | f{]ﬁ[}(j—.‘c}ar
action, and thereafter may proceed in Iike tanner to- adjudge and
make partition separately of each share . portion- sb ascertained
and allatted as between_those c]a:mlng und the m-iginaj tt-nant to

~ Camment, The substance of former Section 760 is continued in Section

. 872.730.




Code of Civil Procedure § 761 {repealed)
+61- |

cumbrahers of reeord upon such real property, or any part thereof,
which existed and were of récord at the time of the comipencement
of the action, and the persons. holding such liens are not made parties
to the action, the court must either order such persons to be made
partics to the action, by an amended or supplemental complaint, .or
appoint a referee to asvertain whether of not such liens or incum-
brances have been paid, and if not pdid, what amount temains due
thercon, and their order among the liens or incumbrances severally
held by such persons and the partics to the action, and whether the

= - g hag -’-‘ s - ’

A
W

Smikeour

Comment . ‘?ormer.Section 761 is ?uperseded by Section 872.630, providing -
for the determination of the status of outstanding liens to the extent

necsssary to grp.nt _a.pprqpriate relief'?,

Code of @ivil Procedure § 762 (repealed).

a LA e . e . riihad T
reasoneble time previous to the day for appenranee before the -
referee appointed us provided in Sectign 761, on each porson
kaving outstanding liens of revord, whe is not ‘& purty to the
action, to appear: before the referee ab n specified time .and
place, to make proof, by his own afidavif or utherwise, of the
amount due, or to become due, conthugently or absolutely
thercon. The notice shall be served in tiie manner provided by |
law for the service of a summons in a eivil action, but; if serv-
iee cannot otherwise be made with the exereise of-reasonable
diligence, serviee may be made by publivation or notice to his
agents, under the direetion of the court, in such manner as
muy be proper. The report of the reforee thervon sust he
made to the court, and must be confifmed, modifed, or set

AL v
STRikEOUT

g A " " I

—

Comment. Former Section 762 is ﬁuperaedat!‘ by Section 872.630, pro-

viding generally for the referee's pr&ceduj-e and authorizing issuance of

-process in support thereof,




~

Code of Civil Procedurs § 763 (repealed)

sl li i

(TRPTTONTE DO TAVIEE X TP e . . by
el tr

vontplaing or nel, sthat the property or any part of it is so
situated that purtition eannot be made without great preju-
diee to the owners, or where property is sibject to a life estute
- and the remajuder is 4 contingent rematoder, the eourt may
and in the lutter case must order the sale thereol; utherwise,
upon the requisite proots being made it must order & partition
Recording to the respeetive righfs of the parties as ascertained
by the court, umd appoint three referees thicrefor, and must
designate the. portion to remain nudivided for the owners
whose interests remain prknown, or nre not si:}'wrl.ained; or the
court may with the consent of the parties appoint ene referee’
instead of three, and he, when appointed, hiis ali the powers
and may perform ail the duties requiced of three referees ; and -
the court must appeint us referec auy person or persong. to
whose appointment ell the parties have consented; provided
that in the case of an.incompetent or minor party the dily
-appointed guardian or conservetor or guarfian ad litem of -
said defendant may sc consent, and previded further that no
person shall be appointed as referee who 3§ a tlerk of the eourt
-or deputy elerk, or partner or employee of the judge, or person
- related to the judge or to his wife within the third degree, or
who is married to & relative of the judge within "the third
degres, or wlic owas any interest or estate in' the property.
Where the property or an-interest therein i subject to an
express trust the eourt, notwithsianding the: foregoing provi-
sions of this section reapecting property rubjaet to & life eutate
snd contingent remainder, may but ‘sinll,ndt be required t¢
order u sale thersof: and in the event of either & partition or
sale, the property or proceeds of sale allotted to the trustee —
of much express:trust shall be held by bim upon the trust g TR] K EouT
therein stated, afid no further action by the evurt pursuant to -
Section 781 of this eode shall be required. | ' e
‘When the gite of an incorporated city or - is. included
within the: exterior boundaries of the property to be parti-
tioned, the conrt must direct the referees to survey and ap-
pralse the entire property to be partitionied by actual lits and
eubdivisions then existing in the actual possession of the several
tenants in common, exclusive of the value bf improvements
thereon, first setting apiivt necessary portions of the property
for ways, roads snd strects, as in Section 764 provided, and to -
report gich snrvey and separate appraisement on each lot and
subdivigion to the comrt. ' b
The court may coufirm, change, modify, oriset 4xide the re
port in whole or in part, sn%f if necessary, appoint new
referees. o ERE
‘When, after the final confirmation of the report of sueh
survey and appraisement, it appears by eviddnoe to the satis-
faction of the court that an equitable partition of the whele
property is impractieable, and & sale of the site of mich city
or town, or any portion thereof, will he for the best interests
of the owners of the whole property, it must order n sale
thereof ; provided, that within 60 days thereafter any tenant
- in commaon or tenants in common, having improvements erceted
on any town or eity lot or subdivision ineluded in such order
( ) of sale, shail have the prioe rizght to purchase the same at such
- appraiserd valuation, and inay pay into eourt the amount en
appraised s tie value thereof, and upon sueh payment the

ALL
e,

F




.*MH_:_.‘ ] Ju PRECPTE O ! il J Fa {' b
ur subdivision 1o fie 4mi in sev eralt\r to .sm:h purchaser or pur-
ehasers; such farthoer proceeding shall then be had Ba to the
ru.mm:]cr of the property. amd the money so paid to the court, ‘
as by this chapter provided, ‘}
It, during the pendency of e aetion, any of the parties ﬁ/\.L
die, or becowe insane, or utherwise mmmpetent the proceed- )
ings shall not for that cause be delayed or suspended, but the ,ﬂ)
attorney who has appeared for such party may continue tp
represent such llif{‘l est; and in case any such party has nots '
uppeared by an at nrnm the court must appoint an nttorney ' ' ‘
. to represent the interest whn.ll was held hy such party,. until g‘rp‘ KEOC{T_
- his leirs or legzal represeniatives, or successors in interest, shali
have appearcd in the action; and an attnmey 50 nppomt.ed
must b allowed by 1lie coirt a reasouable epmpensation for his
serviees, which may be tuxed as costs apzamst the ahare or mter- )

. ' A . : ‘ ’!H !“ l'

Comment. The portion of former Section 763 providing for partitim '

"secording to the respective righta *f the partﬂea" m requisite proofs
bei.ng nade” 1s superseded by Secticn 872.710. Tﬁe portion csi‘ forger Section 763 Proﬂ'idiﬂs

for division of property in partition as & general rule is continued in Section B72.510., v |

a8

The portion that provided for sale of thez praperty if division could not be
made without great prejudice is superseded by Sectlm 872.820, providing |
for sale where sale would he more equitahle than division. The portion of
former Section 763 that required sale of the property in case of a life
estate with contingent rminder 1s not cantimed ‘bhe geneml provisions
governing manner of partition cont.rol. See Article 3 ( commencing with

Section 872 810) or Chap&er 3 of Title 1u 5 of Part 2 of the Code of C1'§kueeduré'
The portion of former Section 763 prqviding for &ppointnent. of three

referees as a matier of course is supersednd by Sect.ion 873 010, prmriding
for appointment of on2 referee as a matteg of course, "The portion that

provided for appointment of one i*eferee wfth the censent of the parties is
superseded by Section 8713, 030, providing ﬂer appoinmnt of three referees

with the consent of the parties. )

Con tnterpretation of Shess former provisions, ses m v. Devlim, 23 Cal. 501
. {1863)(upholding power of court to appoint one ul- rofem); Ahr v. Abr,
153 Cal. App.2d 1, 314 P. 95 (1957) (refusing en pppaul to cocusider guestion
because no objection to one referes was made at phe t;rial); compare Parmelee
Y. Brainard, 62 Cal. App.2d 182, 1hk P.2d 381 ( léhh){altemntive ground of

reversal, on appesl, th

4 one referes |




.

»

~ The portion of former Section 763 requiring appointment of any
person all parties have agreed to and authorizing the guardian of an

incompetent or minor to so agree is continued in Section B873.040. The

pertion ' disgualifying ?ertain persons from acting as
referee is continued in Sectien B73, 050.

Qhe portion or Section 763 requiring desisnatien of & portion of the

propexrty to ranain undivided fbr owners whose interesta rennin unknown is
. continued in Section 873. 276

-

The second paragraph of\formgr s;ctiun2763 is continued in Section
872.840. | |

The substance of the third, fourth, an{ fifth paragraphs of former

‘Bection 763, relating te partition. of propeéty which includes the site of

an incorporated city or town, is not continued because it is cbsolete.




“s1xth paragraph of former Section 763 is not continued becaunse
general provisions of law mdequately cover the death or disability of &

party. See, e.g., Sections 385 (general provision), 669 (death after submiseion
to trier of fact), 903 (appeal). It should also be noted that, in the case”

of a Joint tenancy, death sctivates the right off éﬁrvivorlhip.

» . -

Code of Civil Procedure § 764 (repealed)

allot the several portmns thereof to the respmmvo pm'tms qaa]uy
and quantity relatively considered, acéording to- the iespective rights

of the parties as determined by the court, purswmt to the provisions

of this chapter, designating the several portions &y proper landmarks,
and may employ. a surveyor with the necessary amstants to aid them. 1
Before making partition or sale, the referees may, whenever it will
be for the advantage of those interested, set agart a portion of the
property for a way, road, or street, and the pomun so sct apart must -

notbeawgnedtuanyoftheparﬁescrsoid butinuétremamanopen HAL .
and public way, road, orsh-eet,un!e&stherefem@ ghall set the same ~
apart as a private way for the use of the parties interested, or some
ofthem,thearheirsandassigns,inwmchcaseitshaﬂremamm, f/l) '
private way. ‘Whenever the referees Bave laid jout on any tract of gre -
land roads sufficient in the. jmigment of said referdes to aecammodahe ' ’Km{

the public arnd private warits, they must report that fact to the court,
" and upon the confirmation of their report all other roads on said tract
cease to be public highways. Whenever it appehrs, in an action for
partition of Jands, that ofie or more of the tenants in common, being
the owner of an undivided interest in the tract of land sought. to
be partitioned, has sold to another person a specific tract by metes
and bounds out of the common land, and executed to the purchaser
a deed of conveyance, purpcrting to convey the whole title to such
specific tract to the purchaser in fee and in severalty, the land de-
saibedmmchdeedshaﬂbeallotmdandsetapartmpmﬁhmto‘
such purchiaser, his heirs or assigns, or in such ¢ther manber as shall
make such deed effectual as a conveyance of the whole title to such
segregated parce], if such tract or tracts of land ean be so aliotted or
set apart without material injury of the rights and interests of the
other co-tenants who may not have joined in such conveyance, In all
cases'it is the duty of the referces, in making partition of land, to




WMWWMMW

the share of each co-tenant, so as to etnbrace as far as practicable

the improvements made by such co-tenant upon the property, and HLL /’U
the value of the inprovements made by the tenants in common must- R

be excluded from the valuation in making the allotmients, and the gTRIKEOL{T'
land must be va!ued w:tthout regard to such ﬂnpmvements in case

Camment. The portion of former Ser.:'tioﬂ 764 that provided for division
of the property by the referee in accordnnce with the rights of the parties

is continued in Section 873.21() rela,ting to enplaymnt of a

373,130,
tion of the divided portions by 1nndmrks 1# not cont:lmeﬂ because it is

surveyor 1s continued in Section’ ﬂhe porticn reliting to designa-
obsolete. The purtion of fe:mer Set;tion 75‘# that pmided for deaigmtion |
of public end printe ways 1u superseded by seeuon 873.090, making com-
parable provision- B

The portion of former Section 76k 'thatiirﬁviﬂed_ for divislion in such a
maﬁner Bas to e:!'fe_c_tuate pr'lor purported eonvébyancéq is paﬂt’inued iﬁ Section
873.230. |

The portion of former Section 764 tha‘rt'i:z‘ovideﬁ for division in such a
manner as to ‘allb;cate'improvemehts to the pa.;rtias‘ ﬁaking-the ‘improvmnts

is continued in Section 873.220,

Code of Civil Procedure § 765 {repealed)

ing thc-mm the manner in whzch they executed thear tmst and de- :
scribing the property divided, and the shares allotted to each party,
with a particular description of each share, Anx party to the action, -
aftcr gwmg at lc1st ten days notice in writmgl‘tﬁ the ni!m' pm‘tles, ‘

AN- IV
STRikEOUT

Comment. The first sentence of former Section 765 is contdnued in

90
"Section 873.A8Q0. The second sentence is continued in Section 873.#& (a).




Code of Civil Procedure § 766 {repealed}

F66-

appoint new referces. Upon the report being confirmed, judﬂment must be rendered shat such
" pertition be elfectual forever, which judgment is binding ahd conclusive:

1. On all persons named as parties to the action, and their legal rcprcsmtatwes, who have
at the time any interest in the property divided, or any part thereof, as owners in fee or as.
tenznts for life or for years, or as entitled to the reversion, remainder, or the inheritance of
such property, or any part thereof, after the determination of a particular estate therein, and
who by any contingency may be entitled to a beneficial iriterest in the propesty, or who have /-L
an interest in any undivided share thereof, as tenasts, for years or for iife; : ﬂ

2.-On all persons not in being at the time said judgment is enitered, who have any inferest

. in the property divided, or any purt thercof, as entitled 'to the reversion, remainder or the |
* inheritance of such property, or any part thereof, aficr tha detmnmahm of a particular estale
therein, and who by any contingency may be cntitled 1o @ beneficial interest in the propetty;
. " provided, that in case sale has becn made under the provisions of this ¢haps
shall provide for keeping intact the share of the proceeds of s
_ parties not in being at the time are or may be mtith:d iutlii 3
: may take possession thercof;
i ' 3. On al} persaiis interested inn the property, who mly be nnhwrm. to whoni
' beeh given of the action for partition by publication; ‘ ‘
4. On all vther persons claiming from such parties or penons,or either of them.
And no jodgment is invalidated by reason of the death of any party before final judgment
or decree; but such judgment or deécree is as conclusive against the heir, legal representatives,
or assigns of such decedent, as il §t hud been entered before his death, .
If during the pendency of the action, and - before ﬁhai judgment therein, any of the
cotenants hus conveyed to another person his interest, ior any part of his interest, such
. copveyance, whatever its form,. shall te- deemed to havé passed to the grantee any lands
whmh. After :ts ctccutmn, nmy hnvc beeu set asuie 15 thc gramar m m!ty, or such -

- Somment. The ﬁrat sentence of romar Section T66 1is superseded by
Section 873 ib(h} The secand senfcnq-, 18 superseded by Section

873. -fcj Suhﬂiv!.nions (1)-(#} are eoatilnued in Section 87& 210

with the meption of the last port:lnn of lubd:lviliaﬁ (2) relating to
preservation of the ahu:a af pnrtiea not :l.h he:l.ns. which is suparseded by
Saction 873.340(b). |

The paragraph of former Section 766, rtlatins to Lhe effect of a .

o~ . o
- Judgment on persons who die or become mcnupetut, 1gjcoutinued QNI
because general prmrisiml of law uduquately cover tbs death of n pqrty. See,
Ssctions 385 (general provisions), 669 (death after sutelssion to trier
_ ? ?:ct), 903 (appeal). It should also be nstad tﬁat‘.‘,in the case of & Joint
. tenacy, death activates the right of survivership, |

_ The laat para aph, relatins to tha affect of the judglunt
-Ch. " in'cass of a conveyance, isicontinued {}

N

since it duplicates the effect of the 1lis pen:lam'p"

-/ 2L —




Code of Civil Procedure § 767 (repealed)

767,

to-the-whoio o4 i

Comment, YNNG 'former- Section 767 ichqntinueg

a tenant is affected by the partition Judgment to the same extent as any other
party or nonparty. See Chapter 9 (commencing vith Section 87k.210) of Title
;.0.5 ortPart 2 of the Code of Civil Procedure relating to the effect of the
udgment, ) o

Code of Civil Procedure § 768 (repealed};

‘his assistanis, when employed, must be ascertained and allowed b : /
the Court, andu the amount thereof, toggthi];r with the foes al‘lo\veg STRIHEGU T

. -
|

873, 110 (ervices __
" thi 4,010 {costs incurred )Ny o
of ”""JPW"Q ’ (conts (employment and)

ment of costa), providing oz e #pportiment of the fee and expenses

of the referee and surveyor.

Code of Civil Procedurs EJ_SE_(M
, 768 _ '

; fes; st ' SrriKEuT

Coment, Former Sectlon 769 is conﬁinued in substance by Sections
- tien for coils
. B73.260 (1iens) and 874.120 (weapymmepetiten), providing for continuation
C of a 1lien on the share of a party but making the lien eubordinate to other

liens for costs of partition.

13-



( Code of Civil Procedure § TI0 Sregealed!

Comment, The substance of fomer,section 770 is continued in Section

873. ¥ao,

Code of Civil Procedure i‘?’ﬂ {repealed)

plied under the dlrecﬂon of the court. as! fo!lows v
- 1. 'To pay its just pmportion of the general costs of thc actmn
2. To pay the costs of the reference;

3. To satisfy and cancel of record the several Nens in their order

e of priority, if entitled to priority over the lien urider which the awn-
; er's title was obtained, by payment of the sums due and to become
due; the amount due to be verified by afﬁda\rlt at the t:me of pay-

ment;

HAL IR}
STRIKEOUT

Compent. ‘The snbstance of former Sectim T71l is continued in Section
- nr'é‘"

873.820 with the exception of the portion or suhaivision {3}
for determination of the amount due by veriried afﬁdavit s which is not

continued.

Code of Civil Procedure § 772 {repealed)

AL In)
@TR_JKEOMY*

ment of the amount af such hen, the Court may, in its discret:.
order such securnﬂes to be exhausted beforb a distributlon of the pro-

Comment, _ ﬁrmer Sectlon 772 1@ tinueq,.—

thei mnhomr ¥ share. :




Code of Civil Procedure § 773 {repealed)

securities tuken hy the réferees, or any part thereof, must be dis- ALL IN
tributed by them to the persons entitled thereto, whenever the Court
so direcis, Bul in case no difection be given, all of eds

of stehproceeds and | STRi KEDUT

Comment. The firet sentence of former fSection‘m js superseded by

I : } )

Section 573.810. The second sentence, providing for deposit of preceeds
in court if no direction is given, is not cohtinued; & direction will be

given in every case under 'S'ei:tio_n B73.810,

Code of Civil Procedure § 774 (repealed)

o persons who are parties to the action, whether known or unknown, |
are paid into courts, the action may be continued as betwren such AL

BETL .

parties, for the determination of their respective claims thercto, which |

must be ascertained and adjudged by the court. Further testimony STRIEOUT
may be taken in court, or by a referee, at the dlscretion of the court, T

and the court may, if necessary, require such parties to present the

Comment. Former Section 774, providing for s continuance for determina-

tion of claims to proceeds, is not _,c'mtinnecfl because it is unnecessary.

Code of Civil Procedure § 775 (repealed)
must be made gt)l.mb'lic. auetion to the hlghr;st bidder, upon notice
aiven n the manher required Tov the sale of feal property on execu-

Lon uniless in the opinion of the court it would be more beneficial
to the parties interested (o sell the whole dr some part thereof at

mn

private sale; the court may order or' direct such réal property, or any’ / N
part thereof, to be sold-at either public auction or private sale as the . Lo
referce shall judge to be most béneficial to all parties interested. I QTRIKEOUT

sold at public auction the notice must state the terms of sale and if
the property or any part thereof is to be sold subject to a prior es-
tate, charge or lien, that must be stated in the notice. If the salc is
ordered made at either public auction or private sale, the sale at




Cooment, The portion of former Section 775 providing for sale at
public or private sale as will be more beneficial to the parties is con-
tinved in Section 873.520. The portion of former Section 775 that pro-
vided for partiaml public and partiel private sale is continued in Section
873.530. C _

The portion df.fonmer_Séc£idn T75 proviéins fdr notice of public.sale
in the mannef required for sale on execﬁtionéis continued in Secticn 873.6L0.
The porticn pfescribing the contents‘of the %otice‘is superseded by Section
873.650, | | |
The portion of former Section 775,requifing the conduct of sales at
private sale to be in the manner of private #ales of estates of decedents
15 continued in substance in Section 873.680, which adopts relevant portioms

of the Probate Code.

Code of Civil Procedurs § 776 (repealed)

. may be aflowed for the purchase money of any portion of the premises 1144 _:"/l)
of which it may direct a sale on credit, and for that portion of which { YTR;y EOT
the purchase money is requi_rgd, by the provisiom h%?mffﬂf_ ‘con- ‘

;purﬁnrautﬂiéhe{kéhﬁ

Comment. The portion of former Section ?76 authorizing the court to
direct the terms of credit for a sale is cuntinued ir Section B73.630. The
portion providing for investment for the benefit of unknown owners, infants,

and the like is superseded h&~Section 573.510; granting the court full

authority Qver the dispositidn of the prnceeﬁé of sale,




Code of Civil Procedure § 777 (repealed)

e

ARK 10
SrRigur

whole, or mnwment portions of the purchase mpne.% 0f such parts
of the property as are directed by the Court to be sold on: eredit, for:
the shares of any known owner of full age, in the name of such ownet;.
and for the shares nfan mfant, ln the nameo!thEguardianofmh

(.'oment.. The portion of former Section§777 previd:lng for collection

of the security by the r&feree is continued 1n Section 573 750, 'I'ha port.ion

that specified :Ln whose nm the ieeurity 1: 10 be takan 1: not continued
becanse it is unmeullry- The Portion prcmlding for hk:{ng semrity in
the name of the county clerk is not mimﬁ because it 1s 1nuppropmte
under modern conditions.

Y

Code of Civil Procedurs § 778 (repamlea) !

tate has becn sold, isentltledte receive: suchsumasmaybedwned -
a reasonable satisfaction for such estate, and which the person so

entitied may consent to accept instead thereof, by lan institiment in -
wntmg, filed w;th the C]erk ﬂf the Court Upnn the ﬁlmg of such

Comment. Former Sectim 1 | RS Prov
rNIEh e Mﬂ,éa mi.
presale estimate of the va.lue of a tenancyys*'_ APPIo

conditions. See Sechon 273,440 n.nd Cbﬂmm,r H)tr-e‘fo




M

Code of Civil Procedure § 779 (repealed)

r:)

— i-such-consentbo-net :
given, liled, and entered as provided in the last section, at or hefore
a judgment of sale is rendered, the Court must ascertain wnd deter- ﬁU— N
mine what proportion of the procecds of the isale, after deducting QTP : :
ehpcn::.c: mn be a 3ust and ma.souable sum ta be allowed on account ’K}an

Comment.  The substance of former aSeqtion 779 is continued in Section

5’?3-!%@}.

- Code of Civil Procedure § 750 (repealed)

'c:nnent. The suhstsnc‘e of former Secﬁioﬁ 780’ is continued in Section

873.810, providing for court order for tha dispositian of proceeds for the
benefit of the peraons entitled to them. See. also Sectien 273 240,

Code of Civil Procedure § 781 (repealed)

or cnntmgnnt future right or vshte in &ny qf the - pmpm ty s‘d}d the
court must ascertain and settle the prcportirbnai value of such con- -
tingent or vested right or estate; and must dix’ect siich pmportion of
the proceeds of the sale to be invested, secured, or paid over, in such
manner as to protect the rights and. mtemsts of the partics; or
where property is subject to a life estate w;th remainder over, the
court may direct the entire proceeds of the sale of such interests
to be paid to a trustee to be appointed by the court, upon security
satisfactory to the court to be invested and reinvested, the income
-~ thereof to be paid to the life tenant and the carpus of the trust estate,
upon the termination of the lile estate, to e delivered or paid to the
remaindermen as in the decree determined; and the court shall retain
jurisdiction for the settlement of the accounts of such trustee and in

ALL I
SRIKEOL T




( Comment. The first portion of former Section 781, relating to protec-
tion of the rights of persons having' vested or contingent future interests,
is continued in Section 873.840(8). The last portion of fomer Section 781,

relating to treatment of a life estate, is superseded by Section 873.8#6¢).

Code of Civil Prﬁ‘ceﬂure § 782 (repesled)’

Camment. The first portion of f‘omer; Section 782, requiring that the
terms of sale be known at the time of sa‘la; ig contihued in substance in

‘Section 873.650, providing that the not:’lceiocf snle contain the principal

N

terms of sale., The last portinn, requiring thu.t separate farms or lots be
sold separately, is superseded by Section 8?3 620, uhich prcvi.des for
separate sale of knom lots or parcels unless the interests or rights of the

parties will he nateriali:,r prejudiced theraby.

Code of Civil Procedure § 783 (repealed)

s

person for the boneﬂt of either of them, can be interested m any pur- AA.{ IN
chase; nor can a guardian of an infant party be interested in the q _ _
purchase of any. real propm*ty, belng the sub;iect of the action. exe TRIKEpL T~

. ‘ . f ; g :

Comment. Former Section T83 ij ‘supersieded by Section 873,690,




Code of Civil Procedure § 78L (repealed)
(' _ ,

referees must report the rame to the eourt, with o deserigtion of the differemt
parcels of land sold to ench purchaser; the nwue of she purchaser; the price pais
or secared; fhe terms and conditiuns of the sale, und the seeurities, if any, takep
The report must be filed in the oflice of the elerk of the counly in whieh the actiprn
is brought. Thercatter any purchaser, the referce, or any party to the action, may.
upon 10 days’ motice to the other partiea who bave appeared fhorein, sod also o
the purchaser if he be rot the moving party, move the court to confirm ur set agide
any sale or sales so reported. Upon the hesring, Lhe dourt must examine the re
turn end report and winemses in relation to the same, dnd if the proceedings were
unfair, or the sum bid disjropartionate to the valee, and if it appeary that a sum
exceeding such bid at least 16 percent, exclusive of the ¢Xpenses of # new sale, may
ba obtained, the conrt may vacatc the sele and direct dnother to be had, of which no-
tice muat be given, and the sale conducted in all respects as if no previous sale had
taken place. I gn offer of 10 percent more In smount (han that named jn the -
turn be made to the court, I» wriling, by o responsible person, it bs in the discre

AL IV
YTRIKEDUT

~order-a-new-anie—

Comment, The porticn of former Secti;m.?ﬁh releting to the referee's
report of sale and its contents is continued in Section 873.710. The
portion relating to the motion to confirm the report is continued in Sec-
tion 873.720. The portion reLatir;g to the;confimtion hearing is super-

( ' seded by Sec%pﬁp
e portion relating to not:l.ce of resale is continued

in Section 873.640. The portion relating to increased offers is
superseded by Section 873.740,

Code of Civil Procsdure § 785 (rgpéaled}
785

directing the referces to execute conveyances and take securities [

pursuant to such sale, which they are hereby authorized to do. Such ﬁ/J- /i
order may also give directions to them respecting the disposition of

the procceds of the sale. If the purchaser, after the confirmation of { STRIKEL( T~
the sale, refuses to pay the amount of his bid, the referees may again

sell the property at any-time to the highest bldder. and if any loss is

pecasioned thercby the referees may recover the amount of such loss

and the cost from the ;:ridder so refusing, of the referees, ‘without

Comment, The portion of fprmer Sectian 785 providing for the court-
ordered consummation of sale is continued in Section 873.750(a). The

(" portion authorizing the order to glve directions concerning the disposition

of proceeds is continued in Sectlon 873.750{bt}. The portion of former




g

Code of Civil Procedure § 786 (repealed)

Comment. The substance of former, Sefctipn 786 15 continued in Section

873.770.

Code of Civil Procedure § 787 (repealed)

283

ALL IV
STRIKEOUT

" property i nny way who shall have been named as pdrms ml the action, and agninst all such
parues and permns as_were uuknawn, 1!' the summons was scrvcd hg pubhcaimn, and ngamst

M_-_ The ﬁorg:l.on:of former Bectibn 787 that provided for
recordation of couveyances s comtinued in Section 873.790. The portion
of former Section 787 that spacified the .kf-e; of the recorded con~
~ veyances is continued in Seetion 3714.210 ﬁhich is phmud in terms of
ha nffunt of the Judgment.

Code of Clvil Procedure § 785 (repealed)
188 '

g_ i . _' . | AL try

no legal representative wiﬂ:’_in’ it, the same must ' uw:. in $TRIK s T




N

N

e
~

Code of Civil Procedure § 789 (repealed)

YNV,
STRIKEOUT

?

an investment of any such proceeds is made, it must be done, except
as herein othcerwise provided, in the name of the Clerk of the county
where the papers are filed, and his successorsm office, who must hold

the-order-oi-the-Court

Comment., Farme_x 8ection 78_9, provid:itilg' for security io the name of the

county clerk, 1s not continued because 1% iﬁ outmade&'.and inappropriate

under modern conditions.

Code of Civil Procedure § 790 (repealed)

<
instrument in writing, under their hands, deliveted to the referees,
agree upon the shares and proportions to which: they are rapgcmrely .
entitled, or when shares and proportions have been previously ad-
judged by the Court; such securities must be teken in the names of
‘and payable 1o the parties respectively entitled thereto, and must be

BLL
N
STRIKEOUT

. Comment. Former Section 790, proviﬂiuflg\ for agreement of parties as
to their shares; 18 not continued because it is unnecessary.

Code of Civil Procedure § 791 (repesled) _

his successors n office, must receive the iﬂh‘:f*est and priticipal g8 it AN IV
becotnes due, and apply and invest the sarne ag the Court may direct; gTR ;str

and must duposit with the County Treasufer all sceurities taken, and
kecp an account in a book provided and kept for that purpose, in the

o s A




_ Comment. Former Seciion 791, relating to the duties of the county
C,. clerk in meking investments, is not continued because it 1s outmoded and

inappropriate under modern conditions. _ ‘

Code of Civil Procedure § 792 (repealed) :

without prejudice to. the rights and interests of some of them, and a ﬁ L4 /IU
partition be ordered, the Court may adjudge compensation to be _
made by one party to another, on account of the inequality; but such g TR ! K EO Q\r

) compensation shaill not be required to be made to oihers by owners
unknown, nor by an infant, unless it appeuars that such infant hos
personal property sufficient for that purpose,; and that his interest

will be promoted thercby. And in all cases the Court has power to

Comment. The substahce of the first ésent.encgpf former Section 792,

relating to owelty, is continued in 'Sécti®-873.250'. The substance of the

N

second gentence, relating to other cmpéné&tory adjustment, 18 continued in

Section 872,140,

Code of Civil Procedure § 793 (repealed)

‘ .- A oy ;. , ' h‘. :‘:.' ke ‘ h ety -‘ HAA /N
reiereg MakxKing £ 10 it uardian, or the special - |
ruandish-appointed-forhim-in--the-aotiony-« 5g o az . pec'a gw’HEa{r

F§

Comment. Former Section 793, relatizjg to the proceeds of sale for the
share of an infant, is not continued b'ecauise it is cove;'ed by other more

genaral ‘provisions .

ey




Code of Civil Procedure § 79% {repealed)

ment of the eatate of an insane [)E‘[‘b!}n or other persun ad;udged m—
capatde of conducting his own affairs, whose mterest in real property
has heen sold, may receive in behalf of such pérson his share of the
procends of such real property from the referees, on executing with
sufticient sureties an undertaking approved by a Judge of the Court,
- that he will falthfu}!y discharge the irust r(pmsed in hlm, and will

ALL )
SmiKEOUT

Comment. Former Section 794, relating to the proceeds of ssle for
the share of an incompetent is not contimued ‘because it is covered by

other more general provisions.

‘Code of Civil Procedure § 796 (repealsd)

pended by the plaintiff or either of the defendants, for the comimon
benefit, fees or |of| reforees, and other disbursements, must be paid
by the partivs respectively entitled to share in the lands divided, in
proportion to their respective interests therem, and may be imluded
and specified in the judgment. In that case they shall be alien.on the
several shares, and the judgment may be’ enforced by execution
against such shares, and against other. pmpertﬁr held by the respec-
tive partms When, however. Imgatmn arises. between same nf the _

HLL
STRIKEOWLT

Comgent. The portioh. of f‘omez; Section 796 relating to the costs of
pertition expended for the common benefit 1s cuntinued in Section 874.010.
The portim requiring pa.yment by the parties in proportion to th~ir
interests is continued in Section 87h. OM The ‘portion requiring inclusion
of costs :ln the judgment is superseded by Section 8'?14.110, requiring

~inclusion only of unpaid costs.

The portion of former Section 796 yrc}viding for a iien for costs 1is

continued in Section 874.120. The portion providing for execution to




™

@

The portion of former Séction 796 that provided for appropriaste alloca-
tion of expenses of litigation between only same of the parties is continued

in the general provision for =quitable apportiomment of Section S7k.0#0,

Code of Civil Procedure § 798 (repealed)

sarily poeseoiied or dlftﬂdt‘d by any ofte nf th(* tenants in cammcm.
for the protection, confirmation, or perfecting . nf the title, or setting
the boutdirios, or mokingg a survey or surwys of the cstate parti-

tioned, the Court shall altow to the parties to the action, who have ﬁ AZ. /A) | -;
;,u.i e eapense of such litigntion or other pro«::eedqu, all the ex- '

spgre neeessarily incarred therein, except counsel Tees, which shall g .
h we eeraed to the common benefit of the othpr tenants in common, TR”\’E&(T
with interest.thereon from the date of making the said expenditures,

and in the same kind of money expended or pa.id. and the some must

be pleaded and aliowed by the Court, and incldded in the final judg-
ment, and sha]l be & hen upon the share uf eaeh tenant l‘L‘hDC‘CtWLIy,

Cemment. The first portion of 'f‘omeré Section 798 relating to the

expenses for thé coomon benefit of prdsscuiting or &é‘fending related actions

is continued in Section 87?4 020 except the portion excluding counsel
fees which is not eantinuad. Tae proviuidn rehtinz to reizmburse-

ment "in the same kind of mone:,r" is not cqntinued becanse it is cbsolete.
The provision relating to pleading the eprnses 18 not continued because
the general procedure for. allowance of costs is adaqmte.

The last portion of former Section T98 relating to enforcement of the

costs allowed is continued in $ectioné 874,110 (unpaid costs included in

judgment}, 874.120 (iien for cas‘i'g- g
874,140 {execution to enforce Judgnent).




2

Code of Civil Procedure § 799 (repealed)

ance or certificate of title of the property to be partitioned, or a liti-
gation report or guarantee as to the necessary parnes to the action,
the plaintiff may procure one beforu mmmencing the action, and
may, in his complaint, state that he has done so, and that the abstract,
policy, certificate, report or guarantee is subject ta the mspectmn and
use of all the parties to the action, designating & place where it wili

STA A~

be kept for such inspection. Otherwise the court may, upon applica- / ,U
tion of any one of the parties, authorize him tp procure an. absiract, _
policy, certificate, rcport. or guarantee, which, when made, shall be | QTRIKEOUT

kept at some place designated by the court for the inspection and use
of all parties, any of whom is entitled to make a copy thereof. The -
expense reasonably- incurred in procuring such abstract, policy, certifi-
cate, report of guarantee mist be allowed to theiparty incurring it
with mtemst thereon from the commencement of ihe action if it had :

Comment. The portien of rormer'Seet;@n 799 permitting the parties
<j, to obtain a title report 16 superseded by-éecﬁion‘ﬁva 220. The portion
allowing the expense of the title repurt ns part of the costs of partition
15 continued in Section 87!; om(d)

Code of Civil Procedure § 800 (repealed) |

boe miio by ;m; competont searcher of rceords | ﬂm:i need nut b!_ cer- ,
titicd by the Recorder or other offiver, but mstegd thereof it tmust be L

wuhed by the afﬂda\ut of the porsun making itJ to ﬂm eﬂmt timt hu g TRI KEOQ'?_

Coment, Former Section 800, relating to thé___;asrcher of records and

correction of a title report, is not contiﬁued because 1t is outmoded and

inapp:éopriate under modern conditions.




Code of Civil Procedure § 801 (repeslegd)

861
= ho-netion-fet—partition B :f.*.""-:-I H .,-::'1- ﬁM ’,{’)
under the direction of the Court or the Judge thereof, Uy a purty ( SrRikEOUT

Coment. The substance of former Section 801 is continued in Section

874, 030,




